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PREFACE

Numbering system: The number of each section of this code is made up of three parts, in sequence as follows:
Number of title; number of chapter within the title; number of section within the chapter. Thus RCW 1.04.020 is
Title 1, chapter 4, section 20. The section part of the number (.020) is initially made up of three digits, constitutes
a true decimal, and provides a facility for numbering new sections to be inserted between old sections already
consecutively numbered, merely by adding one or more digits at the end of the number. In most chapters of the
code, sections have been numbered by tens (.010, .020, .030, .040, etc.), leaving nine vacant numbers between
original sections so that for a time new sections may be inserted without extension of the section number beyond
three digits.

Citation to the Revised Code of Washington: The code should be cited as RCW; see RCW 1.04.040. An
RCW title should be cited Title 7 RCW. An RCW chapter should be cited chapter 7.24 RCW. An RCW section
should be cited RCW 7.24.010. Through references should be made as RCW 7.24.010 through 7.24,100. Series
of sections should be cited as RCW 7.24.010, 7.24.020, and 7.24.030.

History of the Revised Code of Washington; Source notes: The Revised Code of Washington was adopted
by the legislature in 1950; see chapter 1.04 RCW. The original publication (1951) contained material variances
from the language and organization of the session laws from which it was derived, including a variety of divisions
and combinations of the session law sections. During 1953 through 1959, the Statute Law Committee, in exercise
of the powers contained in chapter 1.08 RCW, completed a comprehensive study of these variances and, by means
of a series of administrative orders or reenactment bills, restored each title of the code to reflect its session law
source, but retaining the general codification scheme originally adopted. An audit trail of this activity has been
preserved in the concluding segments of the source note of each section of the code so affected. The legislative
source of each section is enclosed in brackets [ ] at the end of the section. Reference to session laws is abbreviated;
thus "1891 ¢ 23 § 1; 1854 p 99 § 135" refers to section 1, chapter 23, Laws of 1891 and section 135, page 99, Laws
of 1854. "Prior" indicates a break in the statutory chain, usually a repeal and reenactment. "RRS or Rem.
Supp.—" indicates the parallel citation in Remington's Revised Code, last published in 1949.

Where, before restoration, a section of this code constituted a consolidation of two or more sections of the
session laws, or of sections separately numbered in Remington's, the line of derivation is shown for each component
section, with each line of derivation being set off from the others by use of small Roman numerals, "(i)," "(ii)," etc.

Where, before restoration, only a part of a session law section was reflected in a particular RCW section the
history note reference is followed by the word "part."

"Formerly" and its correlative form "FORMER PART OF SECTION" followed by an RCW citation preserves
the record of original codification.

Double amendments: Some double or other multiple amendments to a section made without reference to each
other are set out in the code in smaller (8-point) type. See RCW 1.12.025.

Index: Titles 1 through 91 are indexed in the RCW General Index. Separate indexes are provided for the Rules
of Court and the State Constitution.

Sections repealed or decodified; Disposition table: Memorials to RCW sections repealed or decodified are
tabulated in numerical order in the table entitled "Disposition of former RCW sections."

Codification tables: To convert a session law citation to its RCW number (for Laws of 1951 or later) consult
the codification tables. A similar table is included to relate the disposition in RCW of sections of Remington's
Revised Statutes.

Errors or omissions: (1) Where an obvious clerical error has been made in the law during the legislative
process, the code reviser adds a corrected word, phrase, or punctuation mark in [brackets] for clarity. These
additions do not constitute any part of the law.

(2) Although considerable care has been taken in the production of this code, within the limits of available time
and facilities it is inevitable that in so large a work that there will be errors, both mechanical and of judgment.
When those who use this code detect errors in particular sections, a note citing the section involved and the nature
of the error may be sent to: Code Reviser, Box 40551, Legislative Building, Olympia, WA 98504-0551, so that
correction may be made in a subsequent publication.
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TITLES OF THE REVISED CODE OF WASHINGTON

1 General provisions

Judicial
2 Courts of record
3 District courts—Courts of limited jurisdiction
4 Civil procedure
5 Evidence
6 Enforcement of judgments
7 Special proceedings and actions
8 Eminent domain
9 Crimes and punishments
9A  Washington Criminal Code
10  Criminal procedure
11 Probate and trust law
12 District courts—Civil procedure
13 Juvenile courts and juvenile offenders

14  Aeronautics

Agriculture
15  Agriculture and marketing
16  Animals, estrays, brands, and fences
17  Weeds, rodents, and pests

Businesses and professions
18 Businesses and professions
19  Business regulations—Miscellaneous
20  Commission merchants—Agricultural products
21  Securities and investments
22 Warehousing and deposits

Corporations, associations, and partnerships
23 Corporations and associations (Profit)
23B Washington business corporation act
24  Corporations and associations (Nonprofit)
25  Partnerships

26  Domestic relations

Education
27 Libraries, museums, and historical activities
28A Common school provisions
28B Higher education
28C Vocational education
28D Education

29 Elections

Financial institutions
30 Banks and trust companies
31 Miscellaneous loan agencies
32 Mutual savings banks
33 Savings and loan associations

Government
34  Administrative law
35 Cities and towns
35A Optional Municipal Code
36 Counties
37  Federal areas—Indians
38 Militia and military affairs
39  Public contracts and indebtedness
40  Public documents, records, and publications
41  Public employment, civil service, and pensions
42 Public officers and agencies
43 State government—Executive
44  State government—Legislative
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46
47

48

Highways and motor vehicles
Motor vehicles
Public highways and transportation

Insurance

Labor

Labor regulations
Unemployment compensation
Industrial insurance

Local service districts
Fire protection districts
Port districts

Public utility districts
Sanitary districts
Water districts

Property rights and incidents

Boundaries and plats

Landlord and tenant

Liens

Mortgages, deeds of trust, and real estate contracts
Uniform Commercial Code

Personal property

Real property and conveyances

Recording, registration, and legal publication

Public health, safety, and welfare
Alcoholic beverage control

Sports and recreation—Convention facilities
Cemeteries, morgues, and human remains
Food, drugs, cosmetics, and poisons
Public health and safety

Mental illness

Developmental disabilities

State institutions

Veterans and veterans' affairs

Public assistance

Public resources

Food fish and shellfish

Forests and forest products
Game and game fish

Mines, minerals, and petroleum
Public lands

Public service
Public utilities
Transportation

Taxation
Excise taxes
Estate taxation
Property taxes

Waters

Diking and drainage

Flood control

Irrigation

Navigation and harbor improvements

Reclamation, soil conservation, and land settlement
Water rights—Environment

Waterways
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Title 60
LIENS

Chapters

60.04 Mechanics’ and materialmen’s liens.

60.08 Chattel liens.

60.10 Personal property liens—Summary
foreclosure.

60.11 Crop liens.

60.13 Processor and preparer liens for agricultural
products.

60.16 Labor liens on orchards and orchard lands.

60.24 Lien for labor and services on timber and
lumber.

60.28 Lien for labor, materials, taxes on public
works.

60.32 Labor liens on franchises, earnings, and
property of certain companies.

60.34 Lien of restaurant, hotel, tavern, etc., em-
ployees.

60.36 Lien on vessels and equipment.

60.40 Lien for attorney’s fees.

60.42 Commercial real estate broker lien act.

60.44 Lien of doctors, nurses, hospitals, ambulance
services.

60.45 Lien of department of social and health
services for medical care furnished in-
jured recipient.

60.52 Lien for services of sires.
60.56 Agister and trainer liens.
60.60 Lien for transportation, storage, advance-

ments, etc.

60.64 Lien of hotels, lodging and boarding hous-
es—191S5 act.

60.66 Lien of hotels, lodging and boarding hous-
es—1890 act.

60.68 Uniform federal lien registration act.

60.70 Limitations on nonconsensual common law
liens.

60.72 Landlord’s lien for rent.

60.76 Lien of employees for contributions to bene-

fit plans.
60.80 Lien for unrecorded utility charges.
60.84 Lien on dies, molds, forms, and patterns.
Assignment of accounts receivable, priority as to liens: Article 62A.9 RCW.
Conditional sales contracts, priorities as to liens: Article 62A.9 RCW.
Employee benefit plans: Chapter 49.64 RCW.

Frauds and swindles—Encumbered, leased or rented personal property:
RCW 9.45.060.
Labor claims paramount to claims by state agencies: RCW 49.56.040.
Liens
agriculture
dairy products commission, lien for assessments: RCW 15.44.090.
disinfecting and destroying products, lien for, foreclosure: RCW

15.08.090 through 15.08.160.
cities and towns

cities of first class, cost of filling cesspools, etc., lien for: RCW
35.22.320.
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elevated roadways, tunnels, etc., assessment liens: RCW 35.85.030.
local improvement liens, validity, enforcement, priority, etc.:
Chapter 35.50 RCW, RCW 35.49.130 through 35.49.160,
35.55.090, 35.56.100.
sanitary fills, lien for expense of: RCW 35.73.050.
sewerage system liens: RCW 35.67.200 through 35.67.290.
sidewalk lien: RCW 35.68.070, 35.69.030, 35.70.090.
solid waste or recyclable materials collection, lien for: RCW
35.21.130 through 35.21.150, 35.22.320.
utiliry services, lien for: RCW 35.21.290, 35.21.300.
counties, tax liens, priority, foreclosure, etc.: RCW 35.49.130 through
35.49.160.
dead body, holding for lien, penalty: RCW 68.50.120.
diking, drainage, and sewerage improvement districts, assessment lien:
RCW 85.08.430, 85.08.490.
diking and drainage districts, intercounty, assessment lien: RCW
85.24.150.
enforcement of
holders right to redeem from execution sale: RCW 6.23.010,
6.23.080.
homestead, subject to liens: RCW 6.13.080.
state a party: RCW 4.92.010.
filing and recording of liens
duties of county auditor: Chapter 65.04 RCW.
mortgage liens: Chapter 65.08 RCW.
flood control districts, assessment lien: RCW 86.09.490, 86.09.493,
86.09.505.
forest protection: Chapter 76.04 RCW.
irrigation district bonds, lien to pay indebtedness: RCW 87.03.215,
87.28.030.
Jjudgments
cessation of: RCW 4.64.100.
lien on real estate to satisfy: RCW 4.56.190 through 4.56.210.
real property subject to execution held jointly, judgment is a lien:
RCW 6.17.170.
local improvement special assessment liens, action to foreclose: RCW
4.16.030.
metropolitan park districts, assessment liens: RCW 35.61.240.
negotiable instruments, when lienor is holder for value: Articles 62A.1,
62A.3, 62A.4 RCW.
partition suits, impleading, adjusting, of lien creditors: RCW 7.52.030,
7.52.150.
probate, limitation of liability of real estate for debts of decedent: RCW
11.04.270.
reclamation districts, assessment liens: Chapter 89.30 RCW, RCW
89.30.718.
removal or destruction of property subject to lien, penalty: RCW
9.45.060, 61.12.030.
river and harbor improvements, assessment lien: RCW 88.32.100.
road improvement districts, assessment lien: RCW 36.88.120.
seller’s lien: RCW 62A.2-609, 62A.2-702(1), 62A.7-502.
taxation
motor vehicle fuel tax lien: RCW 82.36.110.
property tax liens: Chapter 84.60 RCW.
real property taxes, payment by lienholder permitted: RCW
84.56.330.
tax liens, enforcement: RCW 82.32.210, 82.32.220, 82.32.240.
toll bridges, lien of bonds on revenue: RCW 47.56.240.
unemployment compensation, lien of contributions: RCW 50.24.050,
50.24.060.
water rights
artesian wells, lien for capping: RCW 90.36.040.
partnership ditches, lien for labor: RCW 90.03.450.
workers’ compensation, lien for payments due: RCW 51.16.160,
51.16.170.

Real estate mortgages: Chapter 61.12 RCW.
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Title 60

Registration of land ritles (Torrens Act): Chapter 65.12 RCW.
Retat! installment sales of goods and services: Chapter 63.14 RCW.
Secured transactions: Article 62A.9 RCW.

Wages and labor claims. preference of: Chapter 49.56 RCW.

Chapter 60.04
MECHANICS’ AND MATERIALMEN’S LIENS

Sections

60.04.011  Definitions.

60.04.021 Lien authorized.

60.04.031 Notices—Exceptions.

60.04.035  Acts of coercion—Application of chapter 19.86 RCW.

60.04.041 Contractor registration.

60.04.051  Property subject to lien.

60.04.061  Priority of lien.

60.04.071 Release of lien rights.

60.04.081  Frivolous claim—Procedure.

60.04.091 Recording—Time—Contents of lien.

60.04.101  Separate residential units—Time for filing.

60.04.111  Recording—Fees.

60.04.121  Lien—Assignment.

60.04.131  Claims—Designation of amount due.

60.04.141  Lien—Duration—Procedural limitations.

60.04.151  Rights of owner—Recovery options.

60.04.161  Bond in lieu of claim.

60.04.171  Foreclosure—Parties.

60.04.181  Rank of lien—Application of proceeds—Attorneys’ fees.

60.04.190  Destruction or concealment of property—Removal from
premises—Penalty.

60.04.191  Effect of note—Personal action preserved.

60.04.201  Material exempt from process—Exception.

60.04.211 Lien—Effect on community interest.

60.04.221  Notice to lender—Withholding of funds.

60.04.226  Financial encumbrances—Priorities.

60.04.230  Construction projects—Notice to be posted by prime con-
tractor—Penalty.

60.04.250  Informational materials on construction lien laws—Master
documents.

60.04.255  Informational materials on construction lien laws—Copies—
Liability.

60.04.261  Availability of information.

60.04.900 Liberal construction—1991 ¢ 281.

60.04.901  Captions not law—1991 ¢ 281.

60.04.902 Effective date, application—1991 c 28l.

60.04.903  Effective date—1992 c 126.

60.04.904  Application of chapter 281, Laws of 1991, to actions pend-

ing as of June 1, 1992—1993 ¢ 357.
Crop lien for furnishing work or labor. RCW 60.11.040.

60.04.011 Definitions. Unless the context requires
otherwise, the definitions in this section apply throughout
this chapter.

(1) "Construction agent” means any registered or
licensed contractor, registered or licensed subcontractor,
architect, engineer, or other person having charge of any
improvement to real property, who shall be deemed the
agent of the owner for the limited purpose of establishing the
lien created by this chapter.

(2) "Contract price” means the amount agreed upon by
the contracting parties, or if no amount is agreed upon, then
the customary and reasonable charge therefor.

(3) "Draws" means periodic disbursements of interim or
construction financing by a lender.

(4) "Furnishing labor, professional services, materials,
or equipment” means the performance of any labor or
professional services, the contribution owed to any employee
benefit plan on account of any labor, the provision of any
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supplies or materials, and the renting, leasing, or otherwise
supplying of equipment for the improvement of real proper-
ty.

(5) "Improvement” means: (a) Constructing, altering,
repairing, remodeling, demolishing, clearing, grading, or
filling in, of, to, or upon any real property or street or road
in front of or adjoining the same; (b) planting of trees, vines,
shrubs, plants, hedges, or lawns, or providing other landscap-
ing materials on any real property; and (c) providing
professional services upon real property or in preparation for
or in conjunction with the intended activities in (a) or (b) of
this subsection.

(6) "Interim or construction financing” means that
portion of money secured by a mortgage, deed of trust, or
other encumbrance to finance improvement of, or to real
property, but does not include:

(a) Funds to acquire real property;

(b) Funds to pay interest, insurance premiums, lease
deposits, taxes, assessments, or prior encumbrances;

(c) Funds to pay loan, commitment, title, legal, closing,
recording, or appraisal fees;

(d) Funds to pay other customary fees, which pursuant
to agreement with the owner or borrower are to be paid by
the lender from time to time;

(e) Funds to acquire personal property for which the
potential lien claimant may not claim a lien pursuant to this
chapter.

(7) "Labor" means exertion of the powers of body or
mind performed at the site for compensation. "Labor”
includes amounts due and owed to any employee benefit
plan on account of such labor performed.

(8) "Mortgagee"” means a person who has a valid
mortgage of record or deed of trust of record securing a
loan.

(9) "Owner-occupied” means a single-family residence
occupied by the owner as his or her principal residence.

(10) "Payment bond" means a surety bond issued by a
surety licensed to issue surety bonds in the state of Washing-
ton that confers upon potential claimants the rights of third
party beneficiaries.

(11) "Potential lien claimant” means any person or entity
entitled to assert lien rights under this chapter who has
otherwise complied with the provisions of this chapter and
is registered or licensed if required to be licensed or regis-
tered by the provisions of the laws of the state of Washing-
ton.

(12) "Prime contractor” includes all contractors, general
contractors, and specialty contractors, as defined by chapter
18.27 or 19.28 RCW, or who are otherwise required to be
registered or licensed by law, who contract directly with a
property owner or their common law agent to assume
primary responsibility for the creation of an improvement to
real property, and includes property owners or their common
law agents who are contractors, general contractors, or
specialty contractors as defined in chapter 18.27 or 19.28
RCW., or who are otherwise required to be registered or
licensed by law, who offer to sell their property without
occupying or using the structures, projects, developments, or
improvements for more than one year.

(13) "Professional services” means surveying, establish-
ing or marking the boundaries of, preparing maps, plans, or
specifications for, or inspecting, testing, or otherwise
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Mechanics’ and Materialmen’s Liens

performing any other architectural or engineering services for
the improvement of real property.

(14) "Real property lender” means a bank, savings bank,
savings and loan association, credit union, mortgage compa-
ny, or other corporation, association, partnership, trust, or
individual that makes loans secured by real property located
in the state of Washington.

(15) "Site" means the real property which is or is to be
improved.

(16) "Subcontractor” means a general contractor or
specialty contractor as defined by chapter 18.27 or 19.28
RCW, or who is otherwise required to be registered or
licensed by law, who contracts for the improvement of real
property with someone other than the owner of the property
or their common law agent. [1992 ¢ 126 § 1; 1991 c 281 §

1]

60.04.021 Lien authorized. Except as provided in
RCW 60.04.031, any person furnishing labor, professional
services, materials, or equipment for the improvement of real
property shall have a lien upon the improvement for the
contract price of labor, professional services, materials, or
equipment furnished at the instance of the owner, or the
agent or construction agent of the owner. [1991 c 281 § 2.]

60.04.031 Notices—Exceptions. (1) Except as other-
wise provided in this section, every person furnishing
professional services, materials, or equipment for the
improvement of real property shall give the owner or reputed
owner notice in writing of the right to claim a lien. If the
prime contractor is in compliance with the requirements of
RCW 19.27.095, 60.04.230, and 60.04.261, this notice shall
also be given to the prime contractor as described in this
subsection unless the potential lien claimant has contracted
directly with the prime contractor. The notice may be given
at any time but only protects the right to claim a lien for
professional services, materials, or equipment supplied after
the date which is sixty days before:

(a) Mailing the notice by certified or registered mail to
the owner or reputed owner; or

(b) Delivering or serving the notice personally upon the
owner or reputed owner and obtaining evidence of delivery
in the form of a receipt or other acknowledgement signed by
the owner or reputed owner or an affidavit of service.

In the case of new construction of a single-family
residence, the notice of a right to claim a lien may be given
at any time but only protects the right to claim a lien for
professional services, materials, or equipment supplied after
a date which is ten days before the notice is given as de-
scribed in this subsection.

(2) Notices of a right to claim a lien shall not be
required of:

(a) Persons who contract directly with the owner or the
owner’s common law agent;

(b) Laborers whose claim of lien is based solely on
performing labor; or

(c) Subcontractors who contract for the improvement of
real property directly with the prime contractor, except as
provided in subsection (3)(b) of this section.

(3) Persons who furnish professional services, materials,
or equipment in connection with the repair, alteration, or
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remodel of an existing owner-occupied single-family
residence or appurtenant garage:

(a) Who contract directly with the owner-occupier or
their common law agent shall not be required to send a
written notice of the right to claim a lien and shall have a
lien for the full amount due under their contract, as provided
in RCW 60.04.021; or

(b) Who do not contract directly with the owner-
occupier or their common law agent shall give notice of the
right to claim a lien to the owner-occupier. Liens of persons
furnishing professional services, materials, or equipment who
do not contract directly with the owner-occupier or their
common law agent may only be satisfied from amounts not
yet paid to the prime contractor by the owner at the time the
notice described in this section is received, regardless of
whether amounts not yet paid to the prime contractor are
due. For the purposes of this subsection “received” means
actual receipt of notice by personal service, or registered or
certified mail, or three days after mailing by registered or
certified mail, excluding Saturdays, Sundays, or legal
holidays.

(4) The notice of right to claim a lien described in
subsection (1) of this section, shall include but not be limited
to the following information and shall substantially be in the
following form, using lower-case and upper-case ten-point
type where appropriate.

NOTICE TO OWNER

IMPORTANT: READ BOTH SIDES OF THIS NOTICE
CAREFULLY.

PROTECT YOURSELF FROM PAYING TWICE
To: ....... Date: ........

Re: _ (description of property: Street address or general
location.)

From: .
AT THE REQUEST OF: (Name of person ordering the
professional_services, materials, or equipment)

THIS IS NOT A LIEN: This notice is sent to you to tell
you who is providing professional services, materials, or
equipment for the improvement of your property and to
advise you of the rights of these persons and your responsi-

bilities. Also take note that laborers on your project may
claim a lien without sending you a notice.

OWNER/OCCUPIER OF EXISTING
RESIDENTIAL PROPERTY

Under Washington law, those who furnish labor, professional
services, materials, or equipment for the repair, remodel, or
alteration of your owner-occupied principal residence and
who are not paid, have a right to enforce their claim for
payment against your property. This claim is known as a
construction lien.

The law limits the amount that a lien claimant can claim
against your property. Claims may only be made against
that portion of the contract price you have not yet paid to
your prime contractor as of the time this notice was given to
you or three days after this notice was mailed to you.
Review the back of this notice for more information and
ways to avoid lien claims.
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60.04.031

COMMERCIAL AND/OR NEW
RESIDENTIAL PROPERTY

We have or will be providing professional services, materi-
als. or equipment for the improvement of your commercial
or new residential project. In the event you or your contrac-
tor fail to pay us, we may file a lien against your property.
A lien may be claimed for all professional services, materi-
als, or equipment furnished after a date that is sixty days
before this notice was given to you or mailed to you, unless
the improvement to your property is the construction of a
new single-family residence, then ten days before this notice
was given to you or mailed to you.

Sender:
Address:
Telephone:

Brief description of professional services, materials, or
equipment provided or to be provided:

IMPORTANT INFORMATION
ON REVERSE SIDE

IMPORTANT INFORMATION
FOR YOUR PROTECTION

This notice is sent to inform you that we have or will
provide professional services, materials, or equipment for the
improvement of your property. We expect to be paid by the
person who ordered our services, but if we are not paid, we
have the right to enforce our claim by filing a construction
lien against your property.

LEARN more about the lien laws and the meaning of this
notice by discussing them with your contractor, suppliers,
Department of Labor and Industries, the firm sending you
this notice, your lender, or your attorney.

COMMON METHODS TO AVOID CONSTRUCTION
LIENS: There are several methods available to protect your
property from construction liens. The following are two of
the more commonly used methods.

DUAL PAYCHECKS (Joint Checks): When
paying your contractor for services or materials,
you may make checks payable jointly to the con-
tractor and the firms furnishing you this notice.

LIEN RELEASES: You may require your contrac-
tor to provide lien releases signed by all the sup-
pliers and subcontractors from whom you have
received this notice. If they cannot obtain lien
releases because you have not paid them, you may
use the dual payee check method to protect your-
self.

YOU SHOULD TAKE APPROPRIATE STEPS TO PRO-
TECT YOUR PROPERTY FROM LIENS.

YOUR PRIME CONTRACTOR AND YOUR CONSTRUC-
TION LENDER ARE REQUIRED BY LAW TO GIVE
YOU WRITTEN INFORMATION ABOUT LIEN CLAIMS.
IF YOU HAVE NOT RECEIVED IT, ASK THEM FOR IT.

* %k k% % % 3k % 3k % *x *k % *x

(5) Every potential lien claimant providing professional
services where no improvement as defined in RCW
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60.04.011(5) (a) or (b) has been commenced, and the
professional services provided are not visible from an
inspection of the real property may record in the real
property records of the county where the property is located
a notice which shall contain the professional service
provider’s name, address, telephone number, legal descrip-
tion of the property, the owner or reputed owner’s name, and
the general nature of the professional services provided. If
such notice is not recorded, the lien claimed shall be
subordinate to the interest of any subsequent mortgagee and
invalid as to the interest of any subsequent purchaser if the
mortgagee or purchaser acts in good faith and for a valuable
consideration acquires an interest in the property prior to the
commencement of an improvement as defined in RCW
60.04.011(5) (a) or (b) without notice of the professional
services being provided. The notice described in this sub-
section shall be substantially in the following form:

NOTICE OF FURNISHING
PROFESSIONAL SERVICES

That on the _ (day) day of _ (month and year) ,

(name of provider) began providing professional

services upon or for the improvement of real property legally
described as follows:

[Legal Description
is mandatory]

The general nature of the professional services provided

(Phone Number)

(6) A lien authorized by this chapter shall not be
enforced unless the lien claimant has complied with the
applicable provisions of this section. [1992 ¢ 126 § 2; 1991
c 281 § 3.]

60.04.035 Acts of coercion—Application of chapter
19.86 RCW. The legislature finds that acts of coercion or
attempted coercion, including threats to withhold future
contracts, made by a contractor or developer to discourage
a contractor, subcontractor, or material or equipment supplier
from giving an owner the notice of right to claim a lien
required by RCW 60.04.031, or from filing a claim of lien
under this chapter are matters vitally affecting the public
interest for the purpose of applying the consumer protection
act, chapter 19.86 RCW. These acts of coercion are not
reasonable in relation to the development and preservation of
business. These acts of coercion shall constitute an unfair or
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Mechanics’ and Materialmen’s Liens

deceptive act or practice in trade or commerce for the
purpose of applying the consumer protection act, chapter
19.86 RCW. [1992 c 126 § 3.]

60.04.041 Contractor registration. A contractor or
subcontractor required to be registered under chapter 18.27
RCW or licensed under chapter 19.28 RCW, or otherwise
required to be registered or licensed by law, shall be deemed
the construction agent of the owner for the purposes of
establishing the lien created by this chapter only if so
registered or licensed. Persons dealing with contractors or
subcontractors may rely, for the purposes of this section,
upon a certificate of registration issued pursuant to chapter
18.27 RCW or license issued pursuant to chapter 19.28
RCW, or other certificate or license issued pursuant to law,
covering the period when the labor, professional services,
material, or equipment shall be furnished, and the lien rights
shall not be lost by suspension or revocation of registration
or license without their knowledge. No lien rights described
in this chapter shall be lost or denied by virtue of the
absence, suspension, or revocation of such registration or
license with respect to any contractor or subcontractor not in
immediate contractual privity with the lien claimant. [1992
c 126 § 4; 1991 c 281 § 4.]

60.04.051 Property subject to lien. The lot, tract, or
parcel of land which is improved is subject to a lien to the
extent of the interest of the owner at whose instance, directly
or through a common law or construction agent the labor,
professional services, equipment, or materials were fur-
nished, as the court deems appropriate for satisfaction of the
lien. If, for any reason, the title or interest in the land upon
which the improvement is situated cannot be subjected to the
lien, the court in order to satisfy the lien may order the sale
and removal of the improvement from the land which is
subject to the lien. [1992 ¢ 126 § 5; 1991 c 281 § 5.]

60.04.061 Priority of lien. The claim of lien created
by this chapter upon any lot or parcel of land shall be prior
to any lien, mortgage, deed of trust, or other encumbrance
which attached to the land after or was unrecorded at the
time of commencement of labor or professional services or
first delivery of materials or equipment by the lien claimant.
[1991 ¢ 281 § 6.]

60.04.071 Release of lien rights. Upon payment and
acceptance of the amount due to the lien claimant and upon
demand of the owner or the person making payment, the lien
claimant shall immediately prepare and execute a release of
all lien rights for which payment has been made, and deliver
the release to the person making payment. In any suit to
compel deliverance of the release thereafter in which the
court determines the delay was unjustified, the court shall, in
addition to ordering the deliverance of the release, award the
costs of the action including reasonable attorneys’ fees and
any damages. [1991 c 281 § 7.]

60.04.081 Frivolous claim—Procedure. (1) Any
owner of real property subject to a recorded claim of lien
under this chapter, or contractor, subcontractor, lender, or
lien claimant who believes the claim of lien to be frivolous
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and made without reasonable cause, or clearly excessive may
apply by motion to the superior court for the county where
the property, or some part thereof is located, for an order
directing the lien claimant to appear before the court at a
time no earlier than six nor later than fifteen days following
the date of service of the application and order on the lien
claimant, and show cause, if any he or she has, why the
relief requested should not be granted. The motion shall
state the grounds upon which relief is asked, and shall be
supported by the affidavit of the applicant or his or her
attorney setting forth a concise statement of the facts upon
which the motion is based.

(2) The order shall clearly state that if the lien claimant
fails to appear at the time and place noted the lien shall be
released, with prejudice, and that the lien claimant shall be
ordered to pay the costs requested by the applicant including
reasonable attorneys’ fees.

(3) If no action to foreclose the lien claim has been
filed, the clerk of the court shall assign a cause number to
the application and obtain from the applicant a filing fee of
thirty-five dollars. If an action has been filed to foreclose
the lien claim, the application shall be made a part of that
action.

(4) If, following a hearing on the matter, the court
determines that the lien is frivolous and made without
reasonable cause, or clearly excessive, the court shall issue
an order releasing the lien if frivolous and made without
reasonable cause, or reducing the lien if clearly excessive,
and awarding costs and reasonable attorneys’ fees to the
applicant to be paid by the lien claimant. If the court
determines that the lien is not frivolous and was made with
reasonable cause, and is not clearly excessive, the court shall
issue an order so stating and awarding costs and reasonable
attorneys’ fees to the lien claimant to be paid by the appli-
cant.

(5) Proceedings under this section shall not affect other
rights and remedies available to the parties under this chapter
or otherwise. [1992 ¢ 126 § 6; 1991 c 281 § 8.]

60.04.091 Recording—Time—Contents of lien.
Every person claiming a lien under RCW 60.04.021 shall file
for recording, in the county where the subject property is
located, a notice of claim of lien not later than ninety days
after the person has ceased to furnish labor, professional
services, materials, or equipment or the last date on which
employee benefit contributions were due. The notice of
claim of lien:

(1) Shall state in substance and effect:

(a) The name, phone number, and address of the
claimant;

(b) The first and last date on which the labor, profes-
sional services, materials, or equipment was furnished or
employee benefit contributions were due;

(c) The name of the person indebted to the claimant;

(d) The street address, legal description, or other
description reasonably calculated to identify, for a person
familiar with the area, the location of the real property to be
charged with the lien;

(e) The name of the owner or reputed owner of the
property, if known, and, if not known, that fact shall be
stated; and
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(f) The principal amount for which the lien is claimed.

(2) Shall be signed by the claimant or some person
authorized to act on his or her behalf who shall affirmatively
state they have read the notice of claim of lien and believe
the notice of claim of lien to be true and correct under
penalty of perjury, and shall be acknowledged pursuant to
chapter 64.08 RCW. If the lien has been assigned, the name
of the assignee shall be stated. Where an action to foreclose
the lien has been commenced such notice of claim of lien
may be amended as pleadings may be by order of the court
insofar as the interests of third parties are not adversely
affected by such amendment. A claim of lien substantially
in the following form shall be sufficient:

CLAIM OF LIEN

...... , claimant, vs . . . . . ., name of person
indebted to claimant:

Notice is hereby given that the person named
below claims a lien pursuant to *chapter 64.04
RCW. In support of this lien the following in-
formation is submitted:

1. NAME OF LIEN CLAIMANT: ........
TELEPHONE NUMBER: ............
ADDRESS:

2. DATE ON WHICH THE CLAIMANT BE-
GAN TO PERFORM LABOR, PROVIDE PRO-
FESSIONAL SERVICES, SUPPLY MATERIAL
OR EQUIPMENT OR THE DATE ON WHICH
EMPLOYEE BENEFIT CONTRIBUTIONS BE-
CAMEDUE: .........

3. NAME OF PERSON INDEBTED TO THE
CLAIMANT:

4. DESCRIPTION OF THE PROPERTY
AGAINST WHICH A LIEN IS CLAIMED (Street
address, legal description or other information that
will reasonably describe the property): . ... ...

S. NAME OF THE OWNER OR REPUTED
OWNER (If not known state "unknown"):

6. THE LAST DATE ON WHICH LABOR
WAS PERFORMED; PROFESSIONAL SERVIC-
ES WERE FURNISHED; CONTRIBUTIONS TO
AN EMPLOYEE BENEFIT PLAN WERE DUE;
OR MATERIAL, OR EQUIPMENT WAS
FURNISHED: ..

7. PRINCIPAL AMOUNT FOR WHICH THE
LIENIS CLAIMEDIS: .................

8. IF THE CLAIMANT IS THE ASSIGNEE OF
THIS CLAIM SO STATEHERE: . .........
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and state of claimant)
STATE OF WASHINGTON, COUNTY OF

........ , being sworn, says: I am the claimant (or
attorney of the claimant, or administrator, representative, or
agent of the trustees of an employee benefit plan) above
named; I have read or heard the foregoing claim, read and
know the contents thereof, and believe the same to be true
and correct and that the claim of lien is not frivolous and is
made with reasonable cause, and is not clearly excessive
under penalty of perjury.

The period provided for recording the claim of lien is a
period of limitation and no action to foreclose a lien shall be
maintained unless the claim of lien is filed for recording
within the ninety-day period stated. The lien claimant shall
give a copy of the claim of lien to the owner or reputed
owner by mailing it by certified or registered mail or by per-
sonal service within fourteen days of the time the claim of
lien is filed for recording. Failure to do so results in a
forfeiture of any right the claimant may have to attorneys’
fees and costs against the owner under RCW 60.04.181.
[1992 c 126 § 7; 1991 c 281 § 9.]

*Reviser’s note: The reference to chapter 64.04 RCW appears to be
erroneous. Reference to chapter 60.04 RCW was apparently intended.

60.04.101 Separate residential units—Time for
filing. When furnishing labor, professional services,
materials, or equipment for the construction of two or more
separate residential units, the time for filing claims of lien
against each separate residential unit shall commence to run
upon the cessation of the furnishing of labor, professional
services, materials, or equipment on each residential unit, as
provided in this chapter. For the purposes of this section a
separate residential unit is defined as consisting of one
residential structure together with any garages or other
outbuildings appurtenant thereto. [1991 ¢ 281 § 10.]

60.04.111 Recording—Fees. The county auditor shall
record the notice of claim of lien in the same manner as
deeds and other instruments of title are recorded under
chapter 65.08 RCW. Notices of claim of lien for registered
land need not be recorded in the Torrens register. The
county auditor shall charge no higher fee for recording
notices of claim of lien than other documents. [1991 c 281

§11)

60.04.121 Lien—Assignment. Any lien or right of
lien created by this chapter and the right of action to recover
therefor, shall be assignable so as to vest in the assignee all
rights and remedies of the assignor, subject to all defenses
thereto that might be made. [1991 c 281 § 12.]
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60.04.131 Claims—Designation of amount due. In
every case in which the notice of claim of lien is recorded
against two or more separate pieces of property owned by
the same person or owned by two or more persons jointly or
otherwise, who contracted for the labor, professional servic-
es, material, or equipment for which the notice of claim of
lien is recorded, the person recording the notice of claim of
lien shall designate in the notice of claim of lien the amount
due on each piece of property, otherwise the lien is subordi-
nated to other liens that may be established under this
chapter. The lien of such claim does not extend beyond the
amount designated as against other creditors having liens
upon any of such pieces of property. [1991 c 281 § 13.]

60.04.141 Lien—Duration—Procedural limitations.
No lien created by this chapter binds the property subject to
the lien for a longer period than eight calendar months after
the claim of lien has been recorded unless an action is filed
by the lien claimant within that time in the superior court in
the county where the subject property is located to enforce
the lien, and service is made upon the owner of the subject
property within ninety days of the date of filing the action;
or, if credit is given and the terms thereof are stated in the
claim of lien, then eight calendar months after the expiration
of such credit; and in case the action is not prosecuted to
judgment within two years after the commencement thereof,
the court, in its discretion, may dismiss the action for want
of prosecution, and the dismissal of the action or a judgment
rendered thereon that no lien exists shall constitute a
cancellation of the lien. This is a period of limitation, which
shall be tolled by the filing of any petition seeking protection
under Title Eleven, United States Code by an owner of any
property subject to the lien established by this chapter.
[1992 c 126 § 8; 1991 c 281 § 14.]

60.04.151 Rights of owner—Recovery options. The
lien claimant shall be entitled to recover upon the claim
recorded the contract price after deducting all claims of other
lien claimants to whom the claimant is liable, for furnishing
labor, professional services, materials, or equipment; and in
all cases where a claim of lien shall be recorded under this
chapter for labor, professional services, materials, or equip-
ment supplied to any lien claimant, he or she shall defend
any action brought thereupon at his or her own expense.
During the pendency of the action, the owner may withhold
from the prime contractor the amount of money for which a
claim is recorded by any subcontractor, supplier, or laborer.
In case of judgment against the owner or the owner’s
property, upon the lien, the owner shall be entitled to deduct
from sums due to the prime contractor the principal amount
of the judgment from any amount due or to become due
from the owner to the prime contractor plus such costs,
including interest and attorneys’ fees, as the court deems just
and equitable, and the owner shall be entitled to recover
back from the prime contractor the amount for which a lien
or liens are established in excess of any sum that may
remain due from the owner to the prime contractor. [1992
c 126 § 9; 1991 c 281 § 15.]

60.04.161 Bond in lieu of claim. Any owner of real
property subject to a recorded claim of lien under this
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chapter, or contractor, subcontractor, lender, or lien claimant
who disputes the correctness or validity of the claim of lien
may record, either before or after the commencement of an
action to enforce the lien, in the office of the county
recorder or auditor in the county where the claim of lien was
recorded, a bond issued by a surety company authorized to
issue surety bonds in the state. The surety shall be listed in
the latest federal department of the treasury list of surety
companies acceptable on federal bonds, published in the
Federal Register, as authorized to issue bonds on United
States government projects with an underwriting limitation,
including applicable reinsurance, equal to or greater than the
amount of the bond to be recorded. The bond shall contain
a description of the claim of lien and real property involved,
and be in an amount equal to the greater of five thousand
dollars or two times the amount of the lien claimed if it is
ten thousand dollars or less, and in an amount equal to or
greater than one and one-half times the amount of the lien if
it is in excess of ten thousand dollars. If the claim of lien
affects more than one parcel of real property and is segregat-
ed to each parcel, the bond may be segregated the same as
in the claim of lien. A separate bond shall be required for
each claim of lien made by separate claimants. However, a
single bond may be used to guarantee payment of amounts
claimed by more than one claim of lien by a single claimant
so long as the amount of the bond meets the requirements of
this section as applied to the aggregate sum of all claims by
such claimant. The condition of the bond shall be to
guarantee payment of any judgment upon the lien in favor of
the lien claimant entered in any action to recover the amount
claimed in a claim of lien, or on the claim asserted in the
claim of lien. The effect of recording a bond shall be to
release the real property described in the notice of claim of
lien from the lien and any action brought to recover the
amount claimed. Unless otherwise prohibited by law, if no
action is commenced to recover on a lien within the time
specified in RCW 60.04.141, the surety shall be discharged
from liability under the bond. If an action is timely com-
menced, then on payment of any judgment entered in the
action or on payment of the full amount of the bond to the
holder of the judgment, whichever is less, the surety shall be
discharged from liability under the bond.

Nothing in this section shall in any way prohibit or limit
the use of other methods, devised by the affected parties to
secure the obligation underlying a claim of lien and to obtain
a release of real property from a claim of lien. [1992 ¢ 126
§ 10; 1991 c 281 § 16.]

60.04.171 Foreclosure—Parties. The lien provided
by this chapter, for which claims of lien have been recorded,
may be foreclosed and enforced by a civil action in the court
having jurisdiction in the manner prescribed for the judicial
foreclosure of a mortgage. The court shall have the power
to order the sale of the property. In any action brought to
foreclose a lien, the owner shall be joined as a party. The
interest in the real property of any person who, prior to the
commencement of the action, has a recorded interest in the
property, or any part thereof, shall not be foreclosed or
affected unless they are joined as a party.

A person shall not begin an action to foreclose a lien
upon any property while a prior action begun to foreclose
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another lien on the same property is pending, but if not
made a party plaintiff or defendant to the prior action, he or
she may apply to the court to be joined as a party thereto,
and his or her lien may be foreclosed in the same action.
The filing of such application shall toll the running of the
period of limitation established by RCW 60.04.141 until
disposition of the application or other time set by the court.
The court shall grant the application for joinder unless to do
so would create an undue delay or cause hardship which
cannot be cured by the imposition of costs or other condi-
tions as the court deems just. If a lien foreclosure action is
filed during the pendency of another such action, the court
may, on its own motion or the motion of any party, consoli-
date actions upon such terms and conditions as the court
deems just, unless to do so would create an undue delay or
cause hardship which cannot be cured by the imposition of
costs or other conditions. If consolidation of actions is not
permissible under this section, the lien foreclosure action
filed during the pendency of another such action shall not be
dismissed if the filing was the result of mistake, inadver-
tence, surprise, excusable neglect, or irregularity. An action
to foreclose a lien shall not be dismissed at the instance of
a plaintiff therein to the prejudice of another party to the suit
who claims a lien. (1992 c 126 § 11; 1991 c 281 § 17.]

60.04.181 Rank of lien—Application of proceeds—
Attorneys’ fees. (1) In every case in which different
construction liens are claimed against the same property, the
court shall declare the rank of such lien or class of liens,
which liens shall be in the following order:

(a) Liens for the performance of labor;

(b) Liens for contributions owed to employee benefit
plans;

(c) Liens for furnishing material, supplies, or equipment;

(d) Liens for subcontractors, including but not limited to
their labor and materials; and

(e) Liens for prime contractors, or for professional
services.

(2) The proceeds of the sale of property must be applied
to each lien or class of liens in order of its rank and, in an
action brought to foreclose a lien, pro rata among each
claimant in each separate priority class. A personal judg-
ment may be rendered against any party personally liable for
any debt for which the lien is claimed. If the lien is
established, the judgment shall provide for the enforcement
thereof upon the property liable as in the case of foreclosure
of judgment liens. The amount realized by such enforce-
ment of the lien shall be credited upon the proper personal
judgment. The deficiency, if any, remaining unsatisfied,
shall stand as a personal judgment, and may be collected by
execution against any party liable therefor.

(3) The court may allow the prevailing party in the
action, whether plaintiff or defendant, as part of the costs of
the action, the moneys paid for recording the claim of lien,
costs of title report, bond costs, and attorneys’ fees and
necessary expenses incurred by the attorney in the superior
court, court of appeals, supreme court, or arbitration, as the
court or arbitrator deems reasonable. Such costs shall have
the priority of the class of lien to which they are related, as
established by subsection (1) of this section.
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(4) Real property against which a lien under this chapter
is enforced may be ordered sold by the court and the
proceeds deposited into the registry of the clerk of the court,
pending further determination respecting distribution of the
proceeds of the sale. [1992 ¢ 126 § 12; 1991 c 281 § 18.]

60.04.190 Destruction or concealment of property—
Removal from premises—Penalty. See RCW 61.12.030,
9.45.060.

60.04.191 Effect of note—Personal action preserved.
The taking of a promissory note or other evidence of
indebtedness for any labor, professional services, material, or
equipment furnished for which a lien is created by this
chapter does not discharge the lien therefor, unless expressly
received as payment and so specified therein.

Nothing in this chapter shall be construed to impair or
affect the right of any person to whom any debt may be due
for the fumishing of labor, professional services, material, or
equipment to maintain a personal action to recover the debt
against any person liable therefor. [1991 c 281 § 19.]

60.04.201 Material exempt from process—
Exception. Whenever material is furnished for use in the
improvement of property subject to a lien created by this
chapter, the material is not subject to attachment, execution,
or other legal process to enforce any debt due by the
purchaser of the material, except a debt due for the purchase
money thereof, so long as in good faith, the material is about
to be applied in the improvement of such property. {1991 ¢
281 § 20.]

60.04.211 Lien—Effect on community interest. The
claim of lien, when filed as required by this chapter, shall be
notice to the husband or wife of the person who appears of
record to be the owner of the property sought to be charged
with the lien, and shall subject all the community interest of
both husband and wife to the lien. [1991 ¢ 281 § 21.]

60.04.221 Notice to lender—Withholding of funds.
Any lender providing interim or construction financing
where there is not a payment bond of at least fifty percent of
the amount of construction financing shall observe the
following procedures and the rights and liabilities of the
lender and potential lien claimant shall be affected as
follows:

(1) Any potential lien claimant who has not received a
payment within five days after the date required by their
contract, invoice, employee benefit plan agreement, or
purchase order may within thirty-five days of the date re-
quired for payment of the contract, invoice, employee benefit
plan agreement, or purchase order, give a notice as provided
in subsections (2) and (3) of this section of the sums due and
to become due, for which a potential lien claimant may
claim a lien under this chapter.

(2) The notice shall be signed by the potential lien
claimant or some person authorized to act on his or her
behalf.

(3) The notice shall be given in writing to the lender at
the office administering the interim or construction financing,
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with a copy given to the owner and appropriate prime
contractor. The notice shall be given by:

(a) Mailing the notice by certified or registered mail to
the lender, owner, and appropriate prime contractor; or

(b) Delivering or serving the notice personally and
obtaining evidence of delivery in the form of a receipt or
other acknowledgment signed by the lender, owner, and
appropriate prime contractor, or an affidavit of service.

(4) The notice shall state in substance and effect as
follows:

(a) The person, firm, trustee, or corporation filing the
notice is entitled to receive contributions to any type of
employee benefit plan or has furnished labor, professional
services, materials, or equipment for which a lien is given by
this chapter.

(b) The name of the prime contractor, common law
agent, or construction agent ordering the same.

(c) A common or street address of the real property
being improved or the legal description of the real property.

(d) The name, business address, and telephone number
of the lien claimant.

The notice to the lender may contain additional informa-
tion but shall be in substantially the following form:

NOTICE TO REAL PROPERTY LENDER

(Authorized by RCW . . . ... )
TO: e
(Name of Lender)
(Ad;n.inistrative. Office-Street Address)
(City) (State) (Zip)
ANDTO: ..... ... ... . oo e
(Owner)
AND TO: .. . .. e
(Prime Contractor-If Different Than Owner)
(.N-ame of Laborer, Professional,
Materials, or Equipment Supplier)
whose business address is . . . . . . , did at the property
located at . . . .

(Check appropriate box) ( ) perform labor ( ) furnish
professional services ( ) provide materials ( ) supply equip-
ment as follows:

(Name of Person)
whose address was stated to be . .

The amount owing to the undersigned accord-
ing to contract or purchase order for labor, sup-
plies, or equipment (as above mentioned) is the
sum of . . .. Dollars ($. ... .). Said sums
became due and owing as of

(State Date)

Y P L U
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You are hereby required to withhold from any
future draws on existing construction financing
which has been made on the subject property (to
the extent there remain undisbursed funds) the sum
of ...... Dollars ($. . . ... ).

IMPORTANT

Failure to comply with the requirements of this notice may
subject the lender to a whole or partial compromise of any
priority lien interest it may have pursuant to RCW
60.04.226.

(5) After the receipt of the notice, the lender shall
withhold from the next and subsequent draws the amount
claimed to be due as stated in the notice. Alternatively, the
lender may obtain from the prime contractor or borrower a
payment bond for the benefit of the potential lien claimant
in an amount sufficient to cover the amount stated in the
potential lien claimant’s notice. The lender shall be obligat-
ed to withhold amounts only to the extent that sufficient
interim or construction financing funds remain undisbursed
as of the date the lender receives the notice.

(6) Sums so withheld shall not be disbursed by the
lender, except by the written agreement of the potential lien
claimant, owner, and prime contractor in such form as may
be prescribed by the lender, or the order of a court of
competent jurisdiction.

(7) In the event a lender fails to abide by the provisions
of *subsections (4) and (5) of this section, then the mort-
gage, deed of trust, or other encumbrance securing the lender
shall be subordinated to the lien of the potential lien claim-
ant to the extent of the interim or construction financing
wrongfully disbursed, but in no event more than the amount
stated in the notice plus costs as fixed by the court, including
reasonable attorneys’ fees.

(8) Any potential lien claimant shall be liable for any
loss, cost, or expense, including reasonable attorneys’ fees
and statutory costs, to a party injured thereby arising out of
any unjust, excessive, or premature notice filed under
purported authority of this section. "Notice" as used in this
subsection does not include notice given by a potential lien
claimant of the right to claim liens under this chapter where
no actual claim is made.

(9)(a) Any owner of real property subject to a notice to
real property lender under this section, or the contractor,
subcontractor, lender, or lien claimant who believes the
claim that underlies the notice is frivolous and made without
reasonable cause, or is clearly excessive may apply by
motion to the superior court for the county where the
property, or some part thereof is located, for an order
commanding the potential lien claimant who issued the
notice to the real property lender to appear before the court
at a time no earlier than six nor later than fifteen days from
the date of service of the application and order on the
potential lien claimant, and show cause, if any he or she has,
why the notice to real property lender should not be declared
void. The motion shall state the grounds upon which relief
is asked and shall be supported by the affidavit of the
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applicant or his or her attorney setting forth a concise
statement of the facts upon which the motion is based.

(b) The order shall clearly state that if the potential lien
claimant fails to appear at the time and place noted, the
notice to lender shall be declared void and that the potential
lien claimant issuing the notice shall be ordered to pay the
costs requested by the applicant including reasonable
attorneys’ fees.

(c) The clerk of the court shall assign a cause number
to the application and obtain from the applicant a filing fee
of thirty-five dollars.

(d) If, following a hearing on the matter, the court
determines that the claim upon which the notice to real
property lender is based is frivolous and made without
reasonable cause, or clearly excessive, the court shall issue
an order declaring the notice to real property lender void if
frivolous and made without reasonable cause, or reducing the
amount stated in the notice if clearly excessive, and award-
ing costs and reasonable attorneys’ fees to the applicant to
be paid by the person who issued the notice. If the court
determines that the claim underlying the notice to real
property lender is not frivolous and was made with reason-
able cause, and is not clearly excessive, the court shall issue
an order so stating and awarding costs and reasonable
attorneys’ fees to the issuer of the notice to be paid by the
applicant.

(e) Proceedings under this subsection shall not affect
other rights and remedies available to the parties under this
chapter or otherwise. [1992 c 126 § 13; 1991 c 281 § 22.]

*Reviser’s note: The reference to subsections (4) and (5) of this
section appears to be erroneous. Engrossed Senate Bill No. 6441 changed

the subsection numbers. Subsections (4) and (5) are now subsections (5)
and (6).

60.04.226 Financial encumbrances—Priorities.
Except as otherwise provided in RCW 60.04.061 or
60.04221, any mortgage or deed of trust shall be prior to all
liens, mortgages, deeds of trust, and other encumbrances
which have not been recorded prior to the recording of the
mortgage or deed of trust to the extent of all sums secured
by the mortgage or deed of trust regardless of when the

same are disbursed or whether the disbursements are
obligatory. [1991 c 281 § 23.]

60.04.230 Construction projects—Notice to be
posted by prime contractor—Penalty. (1) For any
construction project costing more than five thousand dollars
the prime contractor shall post in plain view for the duration
of the construction project a legible notice at the construction
job site containing the following:

(a) The legal description, or the tax parcel number
assigned pursuant to RCW 84.40.160, and the street address
if available, and may include any other identification of the
construction site by the prime contractor;

(b) The property owner’s name, address, and phone
number;

(c) The prime contractor’s business name, address,
phone number, current state contractor registration number
and identification; and

(d) Either:
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(i) The name, address, and phone number of the office
of the lender administering the interim construction financ-
ing, if any; or

(ii) The name and address of the firm that has issued a
payment bond, if any, on behalf of the prime contractor for
the protection of the owner if the bond is for an amount not
less than fifty percent of the total amount of the construction
project.

(2) For any construction project which requires a
building permit under local ordinance, compliance with the
posting requirements of RCW 19.27.095 shall constitute
compliance with this section. Otherwise, the information
shall be posted as set forth in this section.

(3) Failure to comply with this section shall subject the
prime contractor to a civil penalty of not more than five
thousand dollars, payable to the county where the project is
located. [1991 c 281 § 28; 1984 c 202 § 3.]

60.04.250 Informational materials on construction
lien laws—Master documents. The department of labor
and industries shall prepare master documents that provide
informational material about construction lien laws and avail-
able safeguards against real property lien claims. The
material shall include methods of protection against lien
claims, including obtaining lien release documents, perfor-
mance bonds, joint payee checks, the opportunity to require
contractor disclosure of all potential lien claimants as a
condition of payment, and lender supervision under *RCW
60.04.200 and 60.04.210. The material shall also include
sources of further information, including the department of
labor and industries and the office of the attorney general.
(1990 c 81 § 1; 1988 ¢ 270 § 1.]

*Reviser’s note: RCW 60.04.200 and 60.04.210 were repealed by
1991 ¢ 281 § 31, effective April 1, 1992.

Effective date—1988 c 270: "This act shall take effect July 1, 1989."
[1988 ¢ 270 § 4.)

60.04.255 Informational materials on construction
lien laws—Copies—Liability. (1) Every real property
lender shall provide a copy of the informational material
described in RCW 60.04.250 to all persons obtaining loans,
the proceeds of which are to be used for residential construc-
tion or residential repair or remodeling.

(2) Every contractor shall provide a copy of the infor-
mational material described in RCW 60.04.250 to customers
required to receive contractor disclosure notice under RCW
18.27.114.

(3) No cause of action may lie against the state, a real
property lender, or a contractor arising from the provisions
of RCW 60.04.250 and this section.

(4) For the purpose of this section, "real property
lender"” means a bank, savings bank, savings and loan
association, credit union, mortgage company, or other
corporation, association, partnership, or individual that makes
loans secured by real property in this state. [1988 c 270 §
2]

Effective date—1988 ¢ 270: See note following RCW 60.04.250.

60.04.261 Availability of information. The prime
contractor shall immediately supply the information listed in
RCW 19.27.095(2) to any person who has contracted to
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supply materials, equipment, or professional services or who
is a subcontractor on the improvement, as soon as the
identity and mailing address of such subcontractor, supplier,
or professional is made known to the prime contractor either
directly or through another subcontractor, supplier, or profes-
sional. [1991 c 281 § 24)]

60.04.900 Liberal construction—1991 c 281. RCW
19.27.095, 60.04.230, and 60.04.011 through 60.04.226 and
60.04.261 are to be liberally construed to provide security

for all parties intended to be protected by their provisions.
[1991 c 281 § 251]

60.04.901 Captions not law—1991 ¢ 281. Section
headings as used in this chapter do not constitute any part of
the law. [1991 c 281 § 26.]

60.04.902 Effective date, application—1991 ¢ 281.
This act shall take effect June 1, 1992. Lien claims based
on an improvement commenced by a potential lien claimant
on or after June 1, 1992, shall be governed by the provisions
of this act. [1992 c 126 § 14; 1991 c 281 § 32.]

60.04.903 Effective date—1992 ¢ 126. This act is
necessary for the immediate preservation of the public peace,
health, or safety, or support of the state government and its
existing public institutions, and shall take effect June 1,
1992, except section 14 of this act which shall take effect
immediately [March 31, 1992]. [1992 ¢ 126 § 15.]

60.04.904 Application of chapter 281, Laws of 1991,
to actions pending as of June 1, 1992—1993 ¢ 357. All
rights acquired and liabilities incurred under acts or parts of
act repealed by chapter 281, Laws of 1991, are hereby pre-
served, and all actions pending as of June 1, 1992, shall
proceed under the law as it existed at the time chapter 281,
Laws of 1991, took effect. [1993 ¢ 357 § 1.]

Retroactive application—1993 ¢ 357: "This act is remedial in nature
and shall be applied retroactively to June 1. 1992." [1993 ¢ 357 § 2.]

Effective date—1993 c 357: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and shall take effect
immediately [May 15, 1993]." [1993 ¢ 357 § 3.]

Chapter 60.08
CHATTEL LIENS

Sections
60.08.010 Lien authorized.
60.08.020 Notice of lien—Contents—Form.
60.08.030  Priority of lien.
60.08.040 Enforcement of lien—Limitation of action.
60.08.050 Rank of lien—Personal judgment—Deficiency—Costs.
60.08.060  Filing notice of liens.

60.08.010 Lien authorized. Every person, firm or
corporation who shall have performed labor or furnished
material in the construction or repair of any chattel at the
request of its owner, shall have a lien upon such chattel for
such labor performed or material furnished, notwithstanding
the fact that such chattel be surrendered to the owner
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thereof: PROVIDED, HOWEVER, That no such lien shall
continue, after the delivery of such chattel to its owner, as
against the rights of third persons who, prior to the filing of
the lien notice as hereinafter provided for, may have ac-
quired the title to such chattel in good faith, for value and
without actual notice of the lien. [1917 c 68 § 1. 1909 ¢
166 § 1;1905¢c 72 § I; RRS § 1154]]

60.08.020 Notice of lien—Contents—Form. In order
to make such lien effectual the lien claimant shall, within
ninety days from the date of delivery of such chattel to the
owner, file in the office of the auditor of the county in
which such chattel is kept, a lien notice, which notice shall
state the name of the claimant, the name of the owner, a
description of the chattel upon which the claimant has
performed labor or furnished material, the amount for which
a lien is claimed and the date upon which such expenditure
of labor or material was completed, which notice shall be
signed by the claimant or someone on his behalf, and may
be in substantially the following form:

CHATTEL LIEN NOTICE.

.« - .. Claimant,
against

......... Owner.

Notice is hereby given that . . . . .. has and claims a
lien upon (here insert description of chattel), owned by
...... for the sum of . . . . . . dollars, for and on account
of labor, skill and material expended uponsaid . . .. ...

which was completed upon the . . . . dayof ... . 19..

Claimant.
[1983¢c33§1;1917c 68 § 2, 1905 c 72 § 2; RRS § 1155]

60.08.030 Priority of lien. The liens created by this
chapter are preferred to any lien, mortgage or other encum-
brance which may attach subsequently to the time of the
commencement of the performance of the labor, or the
furnishing of the materials for which the right of lien is
given by this chapter, and are also preferred to any lien,
mortgage or other encumbrance which may have attached
previously to that time, and which was not filed or recorded
so as to create constructive notice of the same prior to that
time, and of which the lien claimant has no notice. [1917 c
68 § 3; 1905 c 72 § 3; RRS § 1156.]

60.08.040 Enforcement of lien—Limitation of
action. The lien herein provided for may be enforced
against all persons having a junior or subsequent interest in
any such chattel, by judicial procedure or by summary
procedure as set forth in chapter 60.10 RCW within nine
months after the filing of such lien notice, and if no such
action shall be commenced within such time such lien shall
cease. [1995¢c 62§ 4;1969c 82 § 11; 1917 c 68 § 4; 1905
c 72 § 4;RRS § 1157]

Secured transactions:  Article 62A.9 RCW.

60.08.050 Rank of lien—Personal judgment—
Deficiency—Costs. In every case originating in or removed
to a court of competent jurisdiction, in which different liens
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are claimed against the same property, the court, in the judg-
ment, must declare the rank of such lien or class of liens,
which shall be in the following order:

(1) All persons performing labor;

(2) All persons furnishing material;

And the proceeds of the sale of the property must be
applied to each lien or class of liens in the order of its rank;
and personal judgment may be rendered in an action brought
to foreclose a lien, against any party personally liable for
any debt for which the lien is claimed, and if the lien be
established, the judgment shall provide for the enforcement
thereof upon the property liable as in case of foreclosure of
mortgages; and the amount realized by such enforcement of
the lien shall be credited upon the proper personal judgment,
and the deficiency, if any, remaining unsatisfied, shall stand
as a personal judgment, and may be collected by execution
against the party liable therefor. The court may allow, as
part of the costs of the action, the moneys paid for filing or
recording the claim, and a reasonable attorney’s fee in the
action. [1917 c 68 § 5; RRS § 1157a.]

60.08.060 Filing notice of liens. Upon presentation
of such lien notice to the auditor of any county, he shall file
the same, and endorse thereon the time of the reception, the
number thereof, and shall enter the same in a suitable book
or file (but need not record the same). Such book or file
shall have herewith an alphabetic index, in which the county
auditor shall index such notice by noting the name of the
owner, name of lien claimant, description of property, date
of lien (which shall be the date upon which such expenditure
of labor, skill or material was completed), date of filing and
when released, the date of release. [1983 ¢ 33 § 2; 1905 ¢
72 § 5, RRS § 1158.]

Chapter 60.10

PERSONAL PROPERTY LIENS—
SUMMARY FORECLOSURE

Sections

60.10.0[0  Definitions.

60.10.020 Methods of foreclosure.

60.10.023  Judicial foreclosure of personal property liens.

60.10.027  Judicial foreclosure of a security interest.

60.10.030  Notice and sale—Priorities—Sale procedure—Surplus—
Deficiency.

60.10.040 Rights and interest of purchaser for value.

60.10.050 Redemption.

60.10.060 Noncompliance with chapter—Rights of lien debtor.

60.10.070  "Commercially reasonable.”

60.10.010 Definitions. As used in this chapter:

(1) The term "lien debtor” means the person who is
obligated, owes payment or other performance. Where the
lien debtor and the owner of the collateral are not the same
person, the term "lien debtor” means the owner of the
collateral.

(2) "Collateral" means the property subject to a statutory
lien.

(3) "Lien holder" means a person who, by statute, has
acquired a lien on the property of the lien debtor, or such
person’s successor in interest.
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(4) "Secured party” has the same meaning as used in
Article 9 of the Uniform Commercial Code (Title 62A
RCW). [1969 c 82 § 2]

Judicial foreclosure of personal property liens: RCW 60.10.023.

60.10.020 Methods of foreclosure. Any lien upon
personal property, excluded by RCW 62A.9-104 from the
provisions of the Uniform Commercial Code (Title 62A
RCW), may be foreclosed by: (1) An action in the district
court having jurisdiction in the district in which the property
is situated in accordance with RCW 60.10.023, if the value
of the claim does not exceed the jurisdictional limit of the
district court provided in RCW 3.66.020; or (2) an action in
the superior court having jurisdiction in the county in which
the property is situated in accordance with RCW 60.10.023,
if the value of the claim exceeds the jurisdictional limit of
the district court provided in RCW 3.66.020; or (3) summary
procedure as provided in this chapter. [1995 ¢ 62 § 5; 1991
c33§3;1969 c 82§ 3]

Effective date—1991 ¢ 33: See note following RCW 3.66.020.

60.10.023 Judicial foreclosure of personal property
liens. The provisions of chapter 61.12 RCW, so far as they
are applicable, govern in actions for the judicial foreclosure
of liens on personal property excluded by RCW 62A.9-104
from the provisions of the Uniform Commercial Code, Title
62A RCW. The lien holder may proceed on the lien; and if
there is a separate obligation secured by the lien, the
lienholder may bring suit on the obligation. If the lienor
proceeds on the obligation, the court shall, in addition to
entering a decree foreclosing the lien, render judgment for
the amount due on the obligation. The decree shall direct
the sale of the lien property, and if there is a judgment on an
obligation and the proceeds of the sale are insufficient to
satisfy the judgment, the sheriff is authorized to proceed
under the same execution and levy on and sell other property
of the lien debtor, not exempt from execution, for the sum
remaining unsatisfied.

Redemption rights and the rights and interest of a
purchaser for value under this section are governed by RCW
60.10.040 and 60.10.050. [1995c 62 § 1; 1969 c 82 § 1.
Formerly RCW 61.12.162.]

60.10.027 Judicial foreclosure of a security interest.
The provisions of chapter 61.12 RCW, so far as they are
applicable, shall also be available to a secured party seeking
to enforce a security interest by judicial proceedings as
authorized by RCW 62A.9-501(1). In such a proceeding, the
court shall enter a judgment foreclosing the security interest
and shall render judgment for the amount due on the secured
obligation. The decree shall direct the sale of property that
is subject to the foreclosed security interest and is within the
court’s jurisdiction, and if the proceeds of sale are insuffi-
cient to satisfy the judgment, the sheriff is authorized to
proceed under the same execution and levy on other property
of the judgment debtor, not exempt from execution, for the
sum remaining unsatisfied.

The rights and interest of a purchaser for value are
governed by RCW 60.10.040 except as otherwise provided
in Title 62A RCW. [1995 ¢ 62 § 2.]
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60.10.030 Notice and sale—Priorities—Sale proce-
dure—Surplus—Deficiency. (1) A lien foreclosure autho-
rized by RCW 60.10.020 may be summarily foreclosed by
notice and sale as provided herein. The lien holder may sell,
or otherwise dispose of the collateral in its then condition or
following any commercially reasonable preparation or
processing. The proceeds of disposition shall be applied in
the order following to

(a) the reasonable expenses of retaking, holding,
preparing for sale, selling and the like and, to the extent
provided for in the agreement and not prohibited by law, the
reasonable attorneys’ fees and legal expenses incurred by the
secured party;

(b) the satisfaction of indebtedness secured by the lien
under which the disposition is made;

(c) the satisfaction of indebtedness secured by any
subordinate security interest in the collateral if written
notification of demand therefor is received before distribu-
tion of the proceeds is completed. If requested by the lien
holder, the holder of a subordinate security interest must sea-
sonably furnish reasonable proof of his interest, and unless
he does so, the lien holder need not comply with his de-
mand.

(2) The lien holder must account to the lien debtor for
any surplus, and, unless otherwise agreed, the lien debtor is
not liable for any deficiency.

(3) Disposition of the collateral may be by public or
private proceedings and may be made by way of one or
more contracts. Sale or other disposition may be as a unit
or in parcels and at any time and place and on any terms but
every aspect of the disposition including the method,
manner, time, place and terms must be commercially reason-
able which shall be construed as provided in RCW
60.10.070. Unless collateral is perishable or threatens to
decline speedily in value or is of a type customarily sold on
a recognized market, reasonable notification of the time and
place of any public sale or reasonable notification of the
time after which any private sale or other intended disposi-
tion is to be made shall be sent by the lien holder to the lien
debtor, and except in the case of consumer goods to any
other person who has a security interest in the collateral and
who has duly filed a financing statement indexed in the
name of the lien debtor in this state or who is known by the
lien holder to have a security interest in the collateral. The
lien holder may buy at any public sale and if the collateral
is of a type customarily sold in a recognized market or is of
a type which is the subject of widely distributed standard
price quotations he may buy at private sale. [1969 c 82 §
4]

60.10.040 Rights and interest of purchaser for
value. When a lien is foreclosed in accordance with the
provisions of this chapter, the disposition transfers to a
purchaser for value all of the lien debtor’s rights therein, dis-
charges the lien under which it is made and any security
interest or lien subordinate thereto. The purchaser takes free
of all such rights and interests even though the lien holder
fails to comply with the requirements of this chapter:

(1) In the case of a public sale, if the purchaser has no
knowledge of any defects in the sale and if he does not buy
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in collusion with the lien holder, other bidders or the person
conducting the sale; or

(2) In any other case, if the purchaser acts in good faith.
[1995 c 62 § 6; 1969 c 82 § 5.]

60.10.050 Redemption. At any time before the lien
holder has disposed of collateral or entered into a contract
for its disposition under this chapter, the lien debtor or any
other secured party may redeem the collateral by tendering
fulfillment of all obligations to the holder that are secured by
the collateral as well as the expenses reasonably incurred by
the lien holder in holding and preparing the collateral for
disposition, in arranging for the sale, and for reasonable
attorneys’ fees and legal expenses. [1995 ¢ 62 § 7; 1969 c
82§ 6.]

60.10.060 Noncompliance with chapter—Rights of
lien debtor. If it is established that the lien holder is not
proceeding in accordance with the provisions of this chapter
disposition may be ordered or restrained on appropriate
terms and conditions. If the disposition has occurred the lien
debtor or any person entitled to notification or whose
security interest has been made known to the lien holder
prior to the disposition has a right to recover from the lien
holder any loss caused by a failure to comply with the
provisions of this chapter. The lien debtor has a right to
recover in any event an amount not less than ten percent of
the original lien claimed. [1969 ¢ 82 § 7.]

60.10.070 '"Commercially reasonable."” As used in
this chapter, "commercially reasonable" shall be construed in
a manner consistent with the following:

The fact that a better price could have been obtained by
a sale at a different time or in a different method from that
selected by the lien holder is not of itself sufficient to
establish that the sale was not made in a commercially
reasonable manner. If the lien holder either sells the
collateral in the usual manner in any recognized market
therefor or if he sells at the price current in such market at
the time of his sale or if he has otherwise sold in conformity
with reasonable commercial practices among dealers in the
type of property sold he has sold in a commercially reason-
able manner. A disposition which has been approved in any
judicial proceeding or by any bona fide creditors’ committee
or representative of creditors shall conclusively be deemed
to be commercially reasonable, but this sentence does not
indicate that any such approval must be obtained in any case
nor does it indicate that any disposition not so approved is
not commercially reasonable. [1969 ¢ 82 § 8.]

Chapter 60.11

CROP LIENS
Sections
60.11.010  Definitions
60.11.020  Persons entitled to crop liens—Property subject to lien.
60.11.030  Attachment of liens—Attachment of proceeds.
60.11.040  Claim of lien—Filing—Contents—Duration.
60.11.050  Priorities of liens and security interests.
60.11.060  Foreclosure of crop lien.
60.11.070  Judicial foreclosure.
60.11.080  Summary foreclosure.
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60.11.090 Rights and interest of purchaser for value.
60.11.100 Redemption.

60.11.110 Noncompliance with chapter—Rights of lien debtor.
60.11.120 "Commercially reasonable.”

60.11.130  Limitation of action to foreclose—Costs.

60.11.140 Lien termination statement.

60.11.900 Savings—Liens created under prior law.

60.11.901  Section captions.

60.11.902 Severability—1986 c 242.

60.11.903  Effective date—1986 c 242.

60.11.010 Definitions. As used in this chapter, the
following terms have the meanings indicated unless the
context clearly requires otherwise.

(1) "Crop" means all products of the soil either growing
or cropped, cut, or gathered which require annual planting,
harvesting, or cultivating. A crop does not include vegeta-
tion produced by the powers of nature alone, nursery stock,
or vegetation intended as a permanent enhancement of the
land itself.

(2) "Handler” means a person: Who prepares an
orchard crop for market for the account of, or as agent for,
the producer of the crop, which preparation includes, but is
not limited to, receiving, storing, packing, marketing, selling,
or delivering the orchard crop; and who takes delivery of the
crop from the producer of the crop or from another handler.
"Handler" does not include a person who solely transports
the crop from the producer to another person.

(3) "Landlord” means a person who leases or subleases
to a tenant real property upon which crops are growing or
will be grown.

(4) "Orchard crop” means cherries, peaches, nectarines,
plums or prunes, pears, apricots, and apples.

(5) "Secured party” and "security interest" have the
same meaning as used in the Uniform Commercial Code,
Title 62A RCW.

(6) "Supplier” includes, but is not limited to, a person
who furnishes seed, furnishes and/or applies commercial
fertilizer, pesticide, fungicide, weed killer, or herbicide,
including spraying and dusting, upon the land of the grower
or landowner, or furnishes any work or labor upon the land
of the grower or landowner including tilling, preparing for
the growing of crops, sowing, planting, cultivating, cutting,
digging, picking, pulling, or otherwise harvesting any crop
grown thereon, or in gathering, securing, or housing any
crop grown thereon, or in threshing any grain or hauling to
any warehouse any crop or grain grown thereon.

(7) "Lien debtor" means the person who is obligated or
owes payment or other performance. If the lien debtor and
the owner of the collateral are not the same person, "lien
debtor" means the owner of the collateral.

(8) "Lien holder” means a person who, by statute, has
acquired a lien on the property of the lien debtor, or such
person’s successor in interest. [1991 c 286 § 1; 1986 c 242
§ 1]

60.11.020 Persons entitled to crop liens—Property
subject to lien. (1) A landlord whose lease or other
agreement with the tenant provides for cash rental payment
shall have a lien upon all crops grown upon the demised
land in which the landlord has an interest for no more than
one year’'s rent due or to become due within six months
following harvest. A landlord with a crop share agreement
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has an interest in the growing crop which shall not be
encumbered by crop liens except as provided in subsections
(2) and (3) of this section.

(2) A supplier shall have a lien upon all crops for which
the supplies are used or applied to secure payment of the
purchase price of the supplies and/or services performed:
PROVIDED, That the landlord’s interest in the crop shall
only be subject to the lien for the amount obligated to be
paid by the landlord if prior written consent of the landlord
is obtained or if the landlord has agreed in writing with the
tenant to pay or be responsible for a portion of the supplies
and/or services provided by the lien holder.

(3) A handler shall have a lien on all orchard crops
delivered by the lien debtor or another handler to the handler
and on all proceeds of the orchard crops for: (a) All
customary charges for the ordinary and necessary handling
of the crop, including but not limited to charges for trans-
porting, receiving, inspecting, materials and supplies fur-
nished, washing, waxing, sorting, packing, storing, promot-
ing, marketing, selling, advertising, insuring, or otherwise
handling the lien debtor’s crop; and (b) reasonable coopera-
tive per unit retainages, and for all governmental or quasi-
governmental assessments imposed by statute, ordinance, or
government regulation. Charges shall not include direct or
indirect advances or extensions of credit to [a] lien debtor.
(1991 c 286 § 2; 1986 c 242 § 2.]

60.11.030 Attachment of liens—Attachment of
proceeds. (1) Upon filing, the liens described in RCW
60.11.020 (1) and (2) shall attach to the crop for all sums
then and thereafter due and owing the lien holder and shall
continue in all identifiable cash proceeds of the crop.

(2) Upon the delivery of an orchard crop by the lien
debtor, without the necessity of filing, the lien for charges as
set forth in RCW 60.11.020(3) shall attach to the delivered
crop and shall continue in both the crop and all proceeds of
the crop. (1991 c 286 § 3; 1986 c 242 § 3.]

60.11.040 Claim of lien—Filing—Contents—
Duration. (1) Except as provided in subsection (4) of this
section with respect to the lien of a landlord, and except for
the lien of a handler as provided in RCW 60.11.020(3), any
lien holder must after the commencement of delivery of such
supplies and/or of provision of such services, but before the
completion of the harvest of the crops for which the lien is
claimed, or in the case of a lien for furnishing work or labor
within twenty days after the cessation of the work or labor
for which the lien is claimed: (a) File a statement evidenc-
ing the lien with the department of licensing; and (b) if the
lien holder is to be allowed costs, disbursements, and
attorneys’ fees, mail a copy of such statement to the last
known address of the debtor by certified mail, return receipt
requested, within ten days.

(2) The statement shall be in writing, signed by the
claimant, and shall contain in substance the following
information:

(a) The name and address of the claimant;

(b) The name and address of the debtor;

(c) The date of commencement of performance for
which the lien is claimed;
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(d) A description of the labor services, materials, or
supplies furnished;

(e) A description of the crop and its location to be
charged with the lien sufficient for identification; and

(f) The signature of the claimant.

(3) The department of licensing may by rule prescribe
standard filing forms, fees, and uniform procedures for filing
with, and obtaining information from, filing officers,
including provisions for filing crop liens together with
financing statements filed pursuant to RCW 62A.9-401 so
that one request will reveal all filed crop liens and security
interests.

(4) Any landlord claiming a lien under this chapter for
rent shall file a statement evidencing the lien with the
department of licensing. A lien for rent claimed by a
landlord pursuant to this chapter shall be effective during the
term of the lease for a period of up to five years. A
landlord lien covering a lease term longer than five years
may be refiled in accordance with RCW 60.11.050(5). A
landlord who has a right to a share of the crop may place
suppliers on notice by filing evidence of such interest in the
same manner as provided for filing a landlord’s lien. [1991
c 286 § 4, 1989¢c 229 § 1; 1986 c 242 § 4.]

Severability—1989 ¢ 229: "If any provision of this act or its
application to any person or circumstance is held invalid, the remainder of

the act or the application of the provision to other persons or circumstances
is not affected.” [1989 ¢ 229 § 2.]

60.11.050 Priorities of liens and security interests.
(1) Except as provided in subsections (2), (3), (4), and (5) of
this section, conflicting liens and security interests shall rank
in accordance with the time of filing.

(2) The lien created in RCW 60.11.020(2) in favor of
any person who furnishes any work or labor upon the land
of the grower or landowner shall be preferred and prior to
any other lien or security interest upon the crops to which
they attach including the liens described in subsections (3),
(4), and (5) of this section.

(3) The lien created in RCW 60.11.020(3) in favor of
handlers is preferred and prior to a lien or security interest
described in subsection (4) or (5) of this section and to any
other lien or security interest upon the crops to which they
attach except the liens in favor of a person who furnishes
work or labor upon the land of the grower or landlord.
Whenever more than one handler holds a handler’s lien
created by RCW 60.11.020(3) in the same crop, unless the
affected parties otherwise agree in writing, the later of the
liens to attach has priority over all previously attached
handlers’ liens.

(4) A lien or security interest in crops otherwise entitled
to priority pursuant to subsection (1) of this section shall be
subordinate to a later filed lien or security interest incurred
to produce the crop to the extent that obligations secured by
such earlier filed security interest or lien were not incurred
to produce such crops.

(5) A lien or security interest in crops otherwise entitled
to priority pursuant to subsection (1) of this section shall be
subordinate to a properly filed landlord’s lien. A landlord’s
lien shall retain its priority if refiled within six months prior
to its expiration. [1991 ¢ 286 § 5; 1986 c 242 § 5.]
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60.11.060 Foreclosure of crop lien. Any lien subject
to this chapter, excluded by RCW 62A.9-104 from the
provisions of the Uniform Commercial Code, Title 62A
RCW, may be foreclosed by: (1) An action in the district
court having jurisdiction in the district in which the real
property on which the crop in question was grown is situated
in accordance with RCW 60.11.070, if the value of the claim
does not exceed the jurisdictional limit of the district court
provided in RCW 3.66.020; or (2) an action in the superior
court having jurisdiction in the county in which the real
property on which the crop in question was grown is situated
in accordance with RCW 60.11.070, if the value of the claim
exceeds the jurisdictional limit of the district court provided
in RCW 3.66.020; or (3) summary procedure as provided in
RCW 60.11.080. [1991 ¢ 33 § 4; 1986 c 242 § 6.]

Effective date—1991 ¢ 33: See note following RCW 3.66.020.

60.11.070 Judicial foreclosure. The lien holder may
proceed upon his or her lien; and if there is a separate
obligation in writing to pay the same, secured by the lien, he
or she may bring suit upon such separate promise. When he
or she proceeds on the promise, if there is a specific agree-
ment therein contained, for the payment of a certain sum or
there is a separate obligation for the sum in addition to a
decree of sale of lien property, judgment shall be rendered
for the amount due upon the promise or other instrument, the
payment of which is thereby secured; the decree shall direct
the sale of the lien property and if the proceeds of the sale
are insufficient under the execution, the sheriff is authorized
to levy upon and sell other property of the lien debtor, not
exempt from execution, for the sum remaining unsatisfied.
[1986 c 242 § 7.]

60.11.080 Summary foreclosure. (1) A lien may be
summarily foreclosed by notice and sale as provided in this
section. The lien holder may sell or otherwise dispose of the
collateral in its existing condition or following any commer-
cially reasonable preparation or processing. The proceeds of
disposition shall be applied in the order following to:

(a) The reasonable expenses of retaking, holding,
preparing for sale, selling and the like, and to the extent
provided for in the agreement and not prohibited by law, the
reasonable attormeys’ fees and legal expenses incurred by the
secured party;

(b) The satisfaction of indebtedness secured by the lien
under which the disposition is made;

(c) The satisfaction of indebtedness secured by any
subordinate security interest in the collateral if written
notification of demand therefor is received before distribu-
tion of the proceeds is completed. If requested by the lien
holder, the holder of a subordinate security interest must sea-
sonably furnish reasonable proof of his or her interest, and
unless he or she does so, the lien holder need not comply
with the demand.

(2) The lien holder shall account to the lien debtor for
any surplus, and, unless otherwise agreed, the lien debtor is
not liable for any deficiency.

(3) Disposition of the collateral may be by public or
private proceedings and may be made by way of one or
more contracts. Sale or other disposition may be as a unit
or in parcels and at any time and place and on any terms but
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every aspect of the disposition including the method,
manner, time, place, and terms must be commercially
reasonable. Unless collateral is perishable or threatens to
decline quickly in value or is of a type customarily sold on
a recognized market, reasonable notification of the time after
which any private sale or other intended disposition is to be
made shall be sent by the lien holder to the lien debtor, and
to any other person who has a duly filed crop lien, or who
has a security interest in the collateral and has duly filed a
financing statement indexed in the name of the lien debtor
in this state, or who is known by the lien holder to have a
security interest or crop lien in the collateral. The lien
holder may buy at any public sale, and if the collateral is of
a type customarily sold in a recognized market or is of a
type which is the subject of widely distributed standard price
quotations the lien holder may buy at private sale. [1986 ¢
242 § 8]

60.11.090 Rights and interest of purchaser for
value. When a lien is foreclosed in accordance with RCW
60.11.060, the disposition transfers to a purchaser for value
all of the lien debtor’s right therein and discharges the lien
under which it is made and any security interest or lien
subordinate thereto. The purchaser takes free of all such
rights and interest even though the lien holder fails to
comply with the requirements of this chapter or of any
judicial proceedings under RCW 60.11.070:

(1) In the case of a public sale, if the purchaser has no
knowledge of any defects in the sale and if he or she does
not buy in collusion with the lien holder, other bidders, or
the person conducting the sale; or

(2) In any other case, if the purchaser acts in good faith.
[1986 c 242 § 9.]

60.11.100 Redemption. At any time before the lien
holder has disposed of collateral or entered into a contract
for its disposition under RCW 60.11.060, the lien debtor or
any other secured party may redeem the collateral by
tendering fulfillment of all obligations secured by the
collateral as well as the expenses reasonably incurred by the
lien holder in holding and preparing the collateral for dispo-
sition and in arranging for the sale and his or her reasonable
attorneys’ fees and legal expenses. [1986 c 242 § 10.]

60.11.110 Noncompliance with chapter—Rights of
lien debtor. If the lien holder is not proceeding in accor-
dance with the provisions of this chapter, disposition may be
ordered or restrained on appropriate terms and conditions.
If the disposition has occurred the lien debtor or any person
entitled to notification or whose security interest has been
made known to the lien holder prior to the disposition has a
right to recover from the lien holder any loss caused by a
failure to comply with the provisions of this chapter. [1986
c242§11)]

60.11.120 '"Commercially reasonable." The fact that
a better price could have been obtained by a sale at a
different time or in a different method from that selected by
the lien holder is not in itself sufficient to establish that the
sale was not made in a commercially reasonable manner. If
the lien holder either sells the collateral in the usual manner
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in any recognized market therefor or if he or she sells at the
price current in such market at the time of the sale or if he
or she has otherwise sold in conformity with reasonable
commercial practices among dealers in the type of property
sold he or she has sold in a commercially reasonable
manner. A disposition which has been approved in any
judicial proceeding or by any bona fide creditors’ committee
or representative of creditors shall conclusively be deemed
to be commercially reasonable, but this does not mean that
approval must be obtained in any case nor does it mean that
any disposition not so approved is not commercially rea-
sonable.

For purposes of this chapter, "commercially reasonable”
shall be construed in a manner consistent with this section.
[1986 c 242 § 12.]

60.11.130 Limitation of action to foreclose—Costs.
Judicial foreclosure or summary procedure as provided in
RCW 60.11.060 shall be brought within twenty-four calendar
months after filing the claim for lien, except in the case of
a landlord lien which shall be twenty-four calendar months
from the date of default on the lease, and upon expiration of
such time, the claimed lien shall expire. In a judicial
foreclosure, the court shall allow reasonable attorneys’ fees
and disbursement for establishing a lien. [1986 ¢ 242 § 13.]

60.11.140 Lien termination statement. (1) Whenever
the total amount of the lien has been fully paid, the lien
holder filing a lien shall, within fifteen days following
receipt of full payment, file its lien termination statement
with the department of licensing. Failure to file a lien
termination statement by the lien holder or the assignee of
the lien holder shall cause the lien holder or its assignee to
be liable to the debtor for the attorneys’ fees and costs
incurred by the debtor to have the lien terminated together
with damages incurred by the debtor due to the failure of the
lien holder to terminate the lien.

(2) There shall be no charge by the department of
licensing for entering the lien termination statement and
indexing the same and returning a copy of the lien termi-
nation statement stamped as "filed" with the filing date
thereon.

(3) The department of licensing may enter the lien
termination statement on microfilm or other photographic
record and destroy all originals of the lien and lien satisfac-
tion filed with him or her. [1991 c 286 § 6; 1986 c 242 §
14.]

60.11.900 Savings—Liens created under prior law.
Liens created prior to January 1, 1987, which are based on
statutes repealed by *this act, shall remain in effect for the
duration provided by the law in effect before January 1,
1987. The department of licensing shall notify persons
requesting information for crop liens that, for this transition
period, records of crop liens may exist at a county auditor’s
office as well as at the department of licensing. [1986 c 242
§ 15]

*“Reviser’s note: "this act" [1986 c 242] rcpealed chapters 60.12,
60.14, and 60.22 RCW.
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60.11.901 Section captions. As used in this chapter,
section captions constitute no part of the law. [1986 c 242

§ 18]

60.11.902 Severability—1986 c 242. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of
the provision to other persons or circumstances is not
affected. [1986 c 242 § 19.]

60.11.903 Effective date—1986 c 242. This act shall
take effect January 1, 1987. [1986 c 242 § 21.]

Chapter 60.13

PROCESSOR AND PREPARER LIENS FOR
AGRICULTURAL PRODUCTS

Sections

60.13.010  Definitions.

60.13.020  Processor lien.

60.13.030  Preparer lien for grain, hay, or straw.

60.13.035 Notice of preparer lien for dairy products—Proof of lien.

60.13.040 Filing of statement evidencing lien—Contents—Standard
filing forms, fees, and procedures.

60.13.050  Priority of lien.

60.13.060 Duration of lien—Statement of discharge.

60.13.070  Foreclosure and enforcement of lien—Costs.

60.13.010 Definitions. As used in this chapter, the
terms defined in this section have the meanings indicated
unless the context clearly requires otherwise.

(1) "Agricultural product" means any unprocessed
horticultural, vermicultural and its byproducts, viticultural,
berry, poultry, poultry product, grain, bee, or other agricul-
tural products, and includes mint or mint oil processed by or
for the producer thereof and hay and straw baled or prepared
for market in any manner or form and livestock. When used
in RCW 60.13.020, "agricultural product” means horticultur-
al, viticultural, aquacultural, or berry products, hay and
straw, milk and milk products, or turf and forage seed and
applies only when such products are delivered to a processor
or conditioner in an unprocessed form.

(2) "Conditioner," "consignor,” "person," and "producer”
have the meanings defined in RCW 20.01.010.

(3) "Delivers" means that a producer completes the
performance of all contractual obligations with reference to
the transfer of actual or conswuctive possession or control of
an agricultural product to a processor or conditioner or pre-
parer, regardless of whether the processor or conditioner or
preparer takes physical possession.

(4) "Preparer" means a person engaged in the business
of feeding livestock or preparing livestock products for
market.

(5) "Processor” means any person, firm, company, or
other organization that purchases agricultural products except
milk and milk products from a consignor and that cans,
freezes, dries, dehydrates, cooks, presses, powders, or
otherwise processes those crops in any manner whatsoever
for eventual resale, or that purchases or markets milk from
a dairy producer and is obligated to remit payment to such
dairy producer directly.
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(6) "Commercial fisherman" means a person licensed to
fish commercially for or to take food fish or shellfish or
steelhead legally caught pursuant to executive order, treaty
right, or federal statute.

(7) "Fish" means food fish or shellfish or steelhead
legally caught pursuant to executive order, treaty right, or
federal statute. [1991 ¢ 174 § 2; 1987 c 148 § 1, 1985 ¢
412 § 1.]

60.13.020 Processor lien. Starting on the date a
producer delivers any agricultural product to a processor or
conditioner, the producer has a first priority statutory lien,
referred to as a "processor lien." A commercial fisherman
who delivers fish to a processor also has a first priority stat-
utory “processor lien" starting on the date the fisherman
delivers fish to the processor. This processor lien shall
continue until twenty days after payment for the product is
due and remains unpaid, without filing any notice of lien, for
the contract price, if any. or the fair market value of the
products delivered. The processor lien attaches to the
agricultural products or fish delivered, to the processor’s or
conditioner’s inventory, and to the processor’s or
conditioner’s accounts receivable. However, no processor
lien may attach to agricultural products or fish delivered by
a producer or commercial fisherman, or on the producer’s or
fisherman’s behalf, to a processor which is organized and
operated on a cooperative basis and of which the producer
or fisherman is a member, nor may such lien attach to such
processor’s inventory or accounts receivable. [1987 c 148
§ 2,1985c 412§ 2]

60.13.030 Preparer lien for grain, hay, or straw.
Starting on the date a producer delivers grain, hay, or straw
to a preparer, the producer has a first priority statutory lien,
referred to as a "preparer lien.” This preparer lien shall
continue twenty days after payment for the product is due
and remains unpaid, without filing any notice of lien, for the
contract price, if any, or the fair market value of the prod-
ucts delivered. The preparer lien attaches to the agricultural
products delivered by the producer to the preparer, and to
the preparer’s accounts receivable. [1985 ¢ 412 § 3.]

60.13.035 Notice of preparer lien for dairy prod-
ucts—Proof of lien. A person who controls or possesses
amounts payable to the preparer of dairy products or the
preparer’s assigns, if the preparer or preparer’s assigns is not
a producer-handler, which are properly encumbered by a
preparer’s lien upon an account receivable shall not be
obligated to pay a producer amounts to which the producer’s
preparer lien has attached until that person receives written
notice of such lien, nor shall that person be liable to the
producer for any amounts paid out prior to receipt of said
notice. The notice required herein shall contain the informa-
tion described in RCW 60.13.040(2). If requested by the
person responsible for payment of such amounts, the
producer must seasonably furnish reasonable proof that the
preparer lien continues to exist and unless such proof is so
furnished, that person has no obligation to pay the producer.
A preparer of dairy products shall provide the name of the
purchaser or marketing agent of the products to the producer
upon request.
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Failure to furnish the written notice as provided in this
section shall not affect the status of the lien established
under this chapter in regard to the relationship with other
creditors. [1986 ¢ 178 § 15.]

60.13.040 Filing of statement evidencing lien—
Contents—Standard filing forms, fees, and procedures.
(1) A producer or commercial fisherman claiming a proces-
sor or preparer lien may file a statement evidencing the lien
with the department of licensing after payment from the
processor, conditioner, or preparer to the producer or
fisherman is due and remains unpaid. For purposes of this
subsection and RCW 60.13.050, payment is due on the date
specified in the contract, or if not specified, then within
thirty days from time of delivery.

(2) The statement shall be in writing, verified by the
producer or fisherman, and shall contain in substance the
following information:

(a) A true statement of the amount demanded after
deducting all credits and offsets;

(b) The name of the processor, conditioner, or preparer
who received the agricultural product or fish to be charged
with the lien;

(c) A description sufficient to identify the agricultural
product or fish to be charged with the lien;

(d) A statement that the amount claimed is a true and
bona fide existing debt as of the date of the filing of the
notice evidencing the lien;

(e) The date on which payment was due for the agricul-
tural product or fish to be charged with the lien; and

(f) The department of licensing may by rule prescribe
standard filing forms, fees, and uniform procedures for filing
with, and obtaining information from, filing officers. [1987
c 189§ 7; 1987 c 148 § 3; 1985 c 412 § 4]

Reviser’s note: This section was amended by 1987 c 148 § 3 and by
1987 ¢ 189 § 7, cach without reference to the other. Both amendments are

incorporated in the publication of this section pursuant to RCW 1.12.025(2).
For rule of construction, see RCW 1.12.025(1).

60.13.050 Priority of lien. (1)(a) If a statement is
filed pursuant to RCW 60.13.040 within twenty days of the
date upon which payment from the processor, conditioner, or
preparer to the producer or commercial fisherman is due and
remains unpaid, the processor or preparer lien evidenced by
the statement continues its priority over all other liens or
security interests upon agricultural products or fish, invento-
ry, and accounts receivable, except as provided in (b) of this
subsection. Such priority is without regard to whether the
other liens or security interests attached before or after the
date on which the processor or preparer lien attached.

(b) The processor or preparer lien shall be subordinate
to liens for taxes or labor perfected before filing of the
processor or preparer lien.

(2) If the statement provided for in RCW 60.13.040 is
not filed within twenty days of the date payment is due and
remains unpaid, the processor or preparer lien shall thereup-
on become subordinate to:

(a) A lien that has attached to the agricultural product
or fish, inventory, or accounts receivable before the date on
which the processor or preparer lien attaches; and
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(b) A perfected security interest in the agricultural
product or fish, inventory, or accounts receivable. [1987 c
148 § 4, 1985 c 412 § 5.]

Priority of preparer and processor liens: RCW 62A.9-310.

60.13.060 Duration of lien—Statement of discharge.
(1) The processor lien shall terminate six months after, and
the preparer lien shall terminate fifty days after, the later of
the date of attachment or filing, unless a suit to foreclose the
lien has been filed before that time as provided in RCW
60.13.070.

(2) If a statement has been filed as provided in RCW
60.13.040 and the producer or commercial fisherman has
received payment for the obligation secured by the lien, the
producer or fisherman shall promptly file with the depart-
ment of licensing a statement declaring that full payment has
been received and that the lien is discharged. If, after
payment, the producer or fisherman fails to file such state-
ment of discharge within ten days following a request to do
so, the producer or fisherman shall be liable to the processor,
conditioner, or preparer in the sum of one hundred dollars
plus actual damages caused by the failure. [1987 c 148 § 5;
1985 c 412 § 6.]

60.13.070 Foreclosure and enforcement of lien—
Costs. (1) The processor or preparer liens may be fore-
closed and enforced by civil action in superior court.

(2) In all suits to enforce processor or preparer liens, the
court shall, upon entering judgment, allow to the prevailing
party as a part of the costs, all moneys paid for the filing
and recording of the lien and reasonable attorney fees.
(1985 c 412 § 7.]

Chapter 60.16

LABOR LIENS ON ORCHARDS
AND ORCHARD LANDS

Sections

60.16.010 Liens authorized.

60.16.020 Notice of liecn—Filing—Contents—Foreclosure.
60.16.030 Limitation of action to foreclose—Costs.

60.16.010 Liens authorized. Any person or corpora-
tion who shall do or cause to be done any labor upon any
orchard or orchard lands, in pruning, spraying, cultivating
and caring for the same, at the request of the owner thereof,
or his agent, shall have a lien upon such orchard and orchard
lands for such work and labor so performed. [1917 c 110 §
15 RRS § 1131-1.]

60.16.020 Notice of lien—Filing—Contents—
Foreclosure. Any person or corporation claiming the
benefit of this chapter, must within forty days after the close
of such work or labor for each season during which such
work and labor is done, file for record with the county
auditor of the county in which said work and labor was per-
formed and in which said land or part thereof is situated, a
claim of lien which shall be in substance in accordance with
the provisions of *RCW 60.04.060, so far as the same is
applicable, which said claim of lien shall be verified as in
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said section provided, and such lien may be enforced in a
civil action in the same manner as near as may be, as
provided in *RCW 60.04.120. [1917c 110 § 2; RRS §
1131-2.]

*Reviser’s note: RCW 60.04.060 and 60.04.120 were repealed by
1991 ¢ 281 § 31, effective April 1, 1992.

60.16.030 Limitation of action to foreclose—Costs.
Any action to foreclose such claim of lien shall be brought
within eight calendar months after the filing of such claim
for lien as provided in RCW 60.16.020 and in any such ac-
tion brought to enforce such lien, the court shall allow as
part of the costs the money paid for making, filing and
recording such claim of lien and a reasonable attorney’s fee.
[1917 c 110 § 3; RRS § 1131-3]

Chapter 60.24

LIEN FOR LABOR AND SERVICES
ON TIMBER AND LUMBER

Sections

60.24.020  Liens on saw logs, spars, piles, cord wood, shingle bolts or
other timber.

60.24.030 Lien on lumber—"Lumber” defined.

60.24.033  Lien on real property for labor or services on timber and
lumber.

60.24.035  Lien for stumpage.

60.24.038  Priority of lien.

60.24.040 Period covered by labor liens.

60.24.070  Period covered by stumpage lien.

60.24.075 Claims—Contents—Form.

60.24.080 Filing claim for stumpage lien.

60.24.100 Recording claims—Fees.

60.24.110  Limitation of action.

60.24.120  Venue—Procedure.

60.24.130  Sheriff as receiver—Deposit to recover possession—Costs.

60.24.140  Pleadings by defendant—Amendments—Hearing.

60.24.150  Enforcement against all or part of property.

60.24.160 Errors in claim, effect of.

60.24.170  Purchase of property subject to lien—Presumption of notice.

60.24.180  Joinder—Costs.

60.24.190  Judgment—Sale—Disposition of proceeds.

60.24.195  Sale of property subject to lien—When.

60.24200 Damages for eloigning, injuring, destroying or removing

marks, etc.—Recovery.

Lien under this chapter extends to real property on which labor and
services are performed: RCW 60.24.033.

60.24.020 Liens on saw logs, spars, piles, cord
wood, shingle bolts or other timber. Every person
performing labor upon or who shall assist in obtaining or
securing saw logs, spars, piles, cord wood, shingle bolts or
other timber, and the owner or owners of any tugboat or
towboat, which shall tow or assist in towing, from one place
to another within this state, any saw logs, spars, piles, cord
wood, shingle bolts or other timber, and the owner or owners
of any team or any logging engine, which shall haul or assist
in hauling from one place to another within this state, any
saw logs, spars, piles, cord wood, shingle bolts or other tim-
ber, and the owner or owners of any logging or other
railroad over which saw logs, spars, piles, cord wood,
shingle bolts, or other timber shall be transported and deliv-
ered, shall have a lien upon the same for the work or labor
done upon, or in obtaining or securing, or for services
rendered in towing, transporting, hauling, or driving, the
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particular saw logs, spars, cord wood, shingle bolts, or other
timber in said claim of lien described whether such work,
labor or services was done, rendered or performed at the
instance of the owner of the same or his agent. Scalers, and
bull cooks, and cooks, flunkeys and waiters in lumber
camps, shall be regarded as persons who assist in obtaining
or securing the timber herein mentioned. [1923 ¢ 10 § I;
1907c 9§ 1;1895c 88 § 1; 1893 c 132 § 1; RRS § 1162.
Prior: Code 1881 § 1941; 1879 p 100 § 2; 1877 p 217 § 3;
1860 p 340 § 1.]

60.24.030 Lien on lumber—'"Lumber" defined.
Every person performing work or labor or assisting in
manufacturing saw logs and other timber into lumber and
shingles, has a lien upon such lumber while the same
remains at the mill where it was manufactured, or in the
possession or under the control of the manufacturer, whether
such work or labor was done at the instance of the owner of
such logs or his agent or any contractor or subcontractor of
such owner. The term lumber, as used in this chapter, shall
be held and be construed to mean all logs or other timber
sawed or split for use, including beams, joists, planks,
boards, shingles, laths, staves, hoops, and every article of
whatsoever nature or description manufactured from saw
logs or other timber. [1893 ¢ 132 § 2; 1893 ¢ 10 § 1; RRS
§ 1163. Prior: Code 1881 § 1942; 1877 p 217 § 4.
Formerly RCW 60.24.010, part.]

60.24.033 Lien on real property for labor or
services on timber and lumber. The lot tract, parcel of
land, or any other type of real property or real property
improvements upon which the type of activities listed in
RCW 60.24.020, 60.24.030, or 60.24.035 are to be per-
formed, or so much property thereof as may be necessary to
satisfy the lien and the judgment thereon, to be determined
by the court on rendering judgment in a foreclosure of lien,
shall also be subject to the lien to the extent of its interest of
the persons who in their own behalf, or through any of their
agents, caused any of the types of activities listed in RCW
60.24.020, 60.24.030, or 60.24.035. [1986c 179 § 1.
Formerly RCW 60.04.045.]

60.24.035 Lien for stumpage. Any person who shall
permit another to go upon his timber land and cut thereon
saw logs, spars, piles or other timber, has a lien upon the
same for the price agreed to be paid for such privilege, or
for the price such privilege would be reasonably worth in
case there was no express agreement fixing the price. [1893
c 132 § 3; RRS § 1164. Prior: Code 1881 § 1943; 1877 p
217 § 5. Formerly RCW 60.24.060.]

60.24.038 Priority of lien. The liens provided for in
this chapter are preferred liens and are prior to any other
liens, and no sale or transfer of any saw logs, spars, piles or
other timber or manufactured lumber or shingles shall divest
the lien thereon as herein provided, and as between liens
provided for in this chapter those for work and labor shall be
preferred: PROVIDED, That as between liens for work and
labor claimed by several laborers on the same logs or lot of
logs the claim or claims for work or labor done or per-
formed on the identical logs proceeded against to the extent

[Title 60 RCW—page 19]



60.24.038

that said logs can be identified, shall be preferred as against
the general claim of lien for work and labor recognized and
provided for in this chapter. [1893 c 132 § 4; RRS § 1165.
Prior: Code 1881 § 1944; 1877 p 217 § 6. Formerly RCW
60.24.090.]

60.24.040 Period covered by labor liens. The person
rendering the service of [or] doing the work or labor named
in RCW 60.24.020 and 60.24.030 is only entitled to the liens
as provided herein for services, work or labor for the period
of eight calendar months, or any part thereof next preceding
the filing of the claim, as provided in *section 8 of this act.
[1893 ¢ 132 § 5; RRS § 1166. Prior: Code 1881 § 1945;
1877 p 217 § 7]

*Reviser’s note: “section 8 of this act" is codified as RCW
60.24.080. Section 7 (codified as RCW 60.24.075) was probably intended.

60.24.070 Period covered by stumpage lien. The
person granting the privilege mentioned in RCW 60.24.035
is only entitled to the lien as provided therein for saw logs,
spars, piles and other timber cut during the eight months
next preceding the filing of the claim, as herein provided in
RCW 60.24.075. [1893 ¢ 132 § 6; RRS § 1167. Prior:
Code 1881 § 1946; 1877 p 217 § 8.]

60.24.07S Claims—Contents—Form. Every person,
within sixty days after the close of the rendition of the
services, or after the close of the work or labor mentioned in
the preceding sections, claiming the benefit hereof, must file
for record with the county auditor of the county in which
such saw logs, spars, piles, and other timber were cut, or in
which such lumber or shingles were manufactured, a claim
containing a statement of his demand and the amount
thereof, after deducting as nearly as possible all just credits
and offsets, with the name of the person by whom he was
employed, with a statement of the terms and conditions of
his contract, if any, and in case there is no express contract,
the claim shall state what such service, work, or labor is
reasonably worth; and it shall also contain a description of
the property to be charged with the lien sufficient for
identification with reasonable certainty, which claim must be
verified by the oath of himself or some other person to the
effect that the affiant believes the same to be true, which
claim shall be substantially in the following form:

.. Claimant, vs. . ..

Notice is hereby given that . . . . . . of ...... county,
state of Washington, claims a lienupona ... ... ... of
...... , being about . . . . . . in quantity, which were cut or
manufactured in . . county, state of Washington, are
marked thus . .. ... ,and are now lyingin......... , for
labor performed upon and assistance rendered in . . . . ..
sad ...... ; that the name of the owner or reputed owner
is.... . that . . employed said . .. .. to perform
such labor and render such assistance upon the following
terms and conditions, to wit:

The said . .... agreed to pay the said . . . . .. for
such labor and assistance . . . . .. ; that said contract has
been faithfully performed and fully complied with on the
part of said . . who performed labor upon and assisted
in .... said...... fortheperiodof...... ; that said
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labor and assistance were so performed and rendered upon

said . ..... between the . . . . day of . . and the

dayof...... ; and the rendition of said service was closed
onthe... .dayof. ... and sixty days have not elapsed
since that time; that the amount of claimant’s demand for
said service is . .. . .. ; that no part thereof has been paid
except...... , and there is now due and remaining unpaid
thereon, after deducting all just credits and offsets, the sum
of ...... , in which amount he claims a lien upon said
......... The said . . . . . . also claims a lien on all said
...... now owned by said . . . . . . of said county to secure

payment for the work and labor performed in obtaining or
securing the said logs, spars, piles, or other timber, lumber,
or shingles herein described.

State of Washington, county of . . . . .. SS.

...... being first duly sworn, on oath says that he is
...... named in the foregoing claim, has heard the same
read, knows the contents thereof, and believes the same to be
true.

(1986 c 179 § 2, 1893 c 132 § 7; RRS § 1168. Prior: Code
1881 § 1947; 1879 p 100 § 4; 1877 p 217 § 9. Formerly
RCW 60.24.050.]

60.24.080 Filing claim for stumpage lien. Every
person mentioned in RCW 60.24.035 claiming the benefit
thereof must file for record with the county auditor of the
county in which such saw logs, spars, piles or other timber
were cut, a claim in substance the same as provided in RCW
60.24.075, and verified as therein provided. [1893 c 132 §
8 RRS § 1169. Prior: Code 1881 § 1948; 1877 p 218 §
10.]

60.24.100 Recording claims—Fees. The county
auditor must record any claim filed under this chapter in a
book kept by him for that purpose, which record must be
indexed, as deeds and other conveyances are required by law
to be indexed, and for which he may receive the same fees
as are allowed by law for recording deeds and other instru-
ments. [1893 ¢ 132 § 9; RRS § 1170. Prior: Code 1881 §
1949; 1877 p 218 § 11.]

60.24.110 Limitation of action. No lien provided for
in this chapter binds any saw logs, spars, piles or other
timber, or lumber and shingles, for a longer period than eight
calendar months after the claim as herein provided has been
filed, unless a civil action be commenced in a proper court,
within that time, to enforce the same: PROVIDED, HOW-
EVER, That in case such civil action so commenced should
for any cause other than the merits, be nonsuited or dis-
missed, then the lien shall continue for the term of one
calendar month, if the said eight months have expired, to
permit the commencement of another action thereon, which
shall be as effective in prolonging the lien as if it had been
entered during the term of eight months hereinbefore stated.
[1893 ¢ 132 § 10; RRS § 1171. Prior: Code 1881 § 1950;
1879 p 100 § 5; 1877 p 218 § 12.]
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60.24.120 Venue—Procedure. The liens provided for
in this chapter shall be enforced by a civil action in the
superior court of the county wherein the lien was filed, and
shall be governed by the laws regulating the proceedings in
civil actions touching the mode and manner of trial, and the
proceedings and laws to secure property so as to hold it for
the satisfaction of any lien that be against it; except as
hereinafter otherwise provided. [1893 ¢ 132 § 11; RRS §
1172. Prior: Code 1881 § 1951; 1877 p 218 § 13.]

60.24.130 Sheriff as receiver—Deposit to recover
possession—Costs. The sheriff of the county wherein the
lien is filed shall be the receiver when one is appointed, and
the superior court upon a showing made shall appoint such
receiver without notice, who shall be allowed such fees as
may seem just to the court, which fees shall be accounted
for by such sheriff as other fees collected by him in his
official capacity: PROVIDED, That at any time when any
property is in the custody of such sheriff under the provi-
sions of this chapter, and any person claiming any interest
therein, may deposit with the clerk of the court in which
such action is pending, a sum of money in an amount equal
to the claim sued upon, together with one hundred dollars,
to cover costs and interest, (unless the court shall make an
order fixing a different amount to cover such costs and
interest, then such an amount as the court shall fix to secure
such costs and interest, which such action is being prosecut-
ed) and shall have the right to demand and receive forthwith
from such sheriff the possession and custody of such
property: PROVIDED, That in no action brought under the
provisions of this chapter shall costs be allowed to lien
holders unless a demand has been made for payment of his
lien claim before commencement of suit, unless the court
shall find the claimants at time of bringing action had
reasonable ground to believe that the owner or the person
having control of the property upon which such lien is
claimed was attempting to defraud such claimant, or prevent
the collection of such lien. [1899 ¢ 90 § 1; 1893 ¢ 132 §
12; RRS § 1173.]

60.24.140 Pleadings by defendant—Amendments—
Hearing. If the defendant or defendants appear in a suit to
enforce any lien provided by this chapter he or they shall
make their answer on the merits of the complaint, and any
motion or demurrer against the said complaint must be filed
with the answer; and no motion shall be allowed to make
complaint more definite and certain, if it appear to the court
that the defendant or defendants have or should have
knowledge of the facts, or that it can be made more certain
and definite by facts which will appear necessarily in the
testimony; but the case, unless the court sustains the demur-
rer to the complaint, shall be heard on the merits as speedily
as possible, and amendments of the pleadings, if necessary,
shall be liberally allowed. [1893 ¢ 132 § 13; RRS § 1174

60.24.150 Enforcement against all or part of
property. Any person who shall bring a civil action to
enforce the lien herein provided for, or any person having a
lien as herein provided for, who shall be made a party to any
such civil action, has the right to demand that such lien be
enforced against the whole or any part of the saw logs,
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spars, piles or other timber or manufactured lumber or
shingles upon which he has performed labor or which he has
assisted in securing or obtaining, or which he has cut on his
timber land during the eight months next preceding the filing
of his lien, for all his labor upon or for all his assistance in
obtaining or securing said logs, spars, piles or other timber,
or in manufacturing said lumber or shingles during the whole
or any part of the eight months mentioned in *section seven
(7) of this act, or for timber cut during the whole or any part
of the eight months above mentioned. And where proceed-
ings are commenced against any lot of saw logs, spars, piles
or other timber or lumber or shingles as herein provided, and
some of the lienors claim liens against the specific logs,
spars, piles or other timber or lumber or shingles proceeded
against, and others against the same generally, to secure their
claims for work and labor, the priority of the liens shall be
determined as hereinbefore provided. [1893 ¢ 132 § 14;
RRS § 1175. Prior: Code 1881 § 1952; 1877 p 218 § 14.]

*Reviser’s note: “section seven (7) of this act” is codified as RCW
60.24.075. Section 5 (codified as RCW 60.24.040) was probably intended.

60.24.160 Errors in claim, effect of. No mistake or
error in the statement of the demand, or of the amount of
credits and offsets allowed, or of the balance asserted to be
due to claimant, nor in the description of the property against
which the claim is filed, shall invalidate the lien, unless the
court finds that such mistake or error in the statement of the
demand, credits and offsets or of the balance due was made
with intent to defraud, or the court shall find that an innocent
third party without notice, direct or constructive, has, since
the claim was filed, become the bona fide owner of the
property liened upon, and that the notice of claim was so
deficient that it did not put the party upon further inquiry, in
any manner. [1893 ¢ 132 § 15; RRS § 1176.]

60.24.170 Purchase of property subject to lien—
Presumption of notice. It shall be conclusively presumed
by the court that a party purchasing the property liened upon
within thirty days given herein to claimants wherein to file
their liens, is not an innocent third party, nor that he has
become a bona fide owner of the property liened upon,
unless it shall appear that he has paid full value for the said
property, and has seen that the purchase money of the said
property has been applied to the payment of such bona fide
claims as are entitled to liens upon the said property under
the provisions of this chapter, according to the priorities
herein established. |1893 ¢ 132 § 16; RRS § 1177)]

60.24.180 Joinder—Costs. Any number of persons
claiming liens under this chapter may join in the affidavit in
RCW 60.24.075 provided, and may join in the same action,
and when separate actions are commenced the court may
consolidate them. The court shall also allow as part of the
costs the moneys paid for filing, making and recording the
claim, and a reasonable attorney’s fee for each person
claiming a lien. [1901 ¢ 23 § 1; 1893 ¢ 132 § 17; RRS §
1178. Prior: Code 1881 § 1691: 1877 p 219 § 15.]

60.24.190 Judgment—Sale—Disposition of proceeds.
In each civil action judgment must be rendered in favor of
each person having a lien for the amount due to him, and the
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court or judge thereof shall order any property subject to the
lien herein provided for to be sold by the sheriff of the
proper county in the same manner that personal property is
sold on execution, and the court or judge shall apportion the
proceeds of such sale to the payment of each judgment,
according to the priorities established in this chapter pro rata
in its class according to the amount of such judgment.
(1893 ¢ 132 § 18; RRS § 1179. Prior: Code 1881 § 1954;
1877 p 219 § 16. FORMER PART OF SECTION: 1893 ¢
132 § 19; RRS § 1180 now codified as RCW 60.24.195.]

Sale of property on execution: Chapter 6.21 RCW.

60.24.195 Sale of property subject to lien—When.
The court or judge may order any property subject to a lien
as in this chapter provided to be sold by the sheriff as
personal property is sold on execution either before or at the
time judgment is rendered, as provided in RCW 60.24.190,
and the proceeds of such sale must be paid into court to be
applied as in RCW 60.24.190 directed. [1893 c 132 § 19;
RRS § 1180. Prior: Code 1881 § 1955; 1877 p 219 § 17.
Formerly RCW 60.24.190, part.]

Sale of property on execution: Chapter 621 RCW.

60.24.200 Damages for eloigning, injuring, destroy-
ing or removing marks, etc.—Recovery. Any person who
shall eloign, injure or destroy, or who shall render difficult,
uncertain or impossible of identification any saw logs, spars,
piles, shingles or other timber upon which there is a lien as
herein provided, without the express consent of the person
entitled to such lien, shall be liable to the lien holder for the
damages to the amount secured by his lien, and it being
shown to the court in the civil action to enforce said lien, it
shall be the duty of the court to enter a personal judgment
for the amount in such action against the said person,
provided he be a party to such action, or the damages may
be recovered by a civil action against such person. [1893 c
132 § 20; RRS § 1181. Prior: Code 1881 § 1956; 1877 p
219 § 18.]

Chapter 60.28

LIEN FOR LABOR, MATERIALS,
TAXES ON PUBLIC WORKS

Sections

60.28.010 Retained percentage—Labor and material lien created—
Bond in lieu of retained funds—Termination before
completion—Chapter deemed exclusive—Release of
ferry contract payments—Projects of farmers home
administration.

60.28.011  Retained percentage—Labor and material lien created—
Bond in lieu of retained funds—Termination before
completion—Chapter deemed exclusive—Release of
ferry contract payments—Pro jects of farmers home
administration—Definitions.

60.28.015 Recovery from retained percentage—Written notice to con-
tractor of materials fumnished.

60.28.020  Excess over lien claims to contractor.

60.28.021  Excess over lien claims paid to contractor.

60.28.030  Foreclosure of lien—Limitation of action—Release of funds.

60.28.040 Tax liens—Priority of liens.

60.28.050  Duties of disbursing officer upon final acceptance of con-
tract.

60.28.051  Duties of disbursing officer upon completion of contract.
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60.28.060 Duties of disbursing officer upon final acceptance of con-
tract—Payments to department of revenue.

60.28.080 Delay due to litigation—Change order or force account di-
rective—Costs—Arbitration—Termination.

60.28.900  Severability—1955 ¢ 236.

Contractor’s bond for payment of mechanics, laborers, materialmen, etc.,
on public works: Chapter 39.08 RCW.

60.28.010 Retained percentage—Labor and material
lien created—Bond in lieu of retained funds—
Termination before completion—Chapter deemed
exclusive—Release of ferry contract payments—Projects
of farmers home administration. (1) Contracts for public
improvements or work, other than for professional services,
by the state, or any county, city, town, district, board, or
other public body, herein referred to as "public body", shall
provide, and there shall be reserved by the public body from
the moneys earned by the contractor on estimates during the
progress of the improvement or work, a sum not to exceed
five percent, said sum to be retained by the state, county,
city, town, district, board, or other public body, as a trust
fund for the protection and payment of any person or
persons, mechanic, subcontractor or materialman who shall
perform any labor upon such contract or the doing of said
work, and all persons who shall supply such person or
persons or subcontractors with provisions and supplies for
the carrying on of such work, and the state with respect to
taxes imposed pursuant to Title 82 RCW which may be due
from such contractor. Every person performing labor or
furnishing supplies toward the completion of said improve-
ment or work shall have a lien upon said moneys so re-
served: PROVIDED, That such notice of the lien of such
claimant shall be given in the manner and within the time
provided in RCW 39.08.030 as now existing and in accor-
dance with any amendments that may hereafter be made
thereto: PROVIDED FURTHER, That the board, council,
commission, trustees, officer or body acting for the state,
county or municipality or other public body; (a) at any time
after fifty percent of the original contract work has been
completed, if it finds that satisfactory progress is being
made, may make any of the partial payments which would
otherwise be subsequently made in full; but in no event shall
the amount to be retained be reduced to less than five
percent of the amount of the moneys earned by the contrac-
tor: PROVIDED, That the contractor may request that
retainage be reduced to one hundred percent of the value of
the work remaining on the project; and (b) thirty days after
completion and acceptance of all contract work other than
landscaping, may release and pay in full the amounts
retained during the performance of the contract (other than
continuing retention of five percent of the moneys earned for
landscaping) subject to the provisions of RCW 60.28.020.

(2) The moneys reserved under the provisions of
subsection (1) of this section, at the option of the contractor,
shall be:

(a) Retained in a fund by the public body until thirty
days following the final acceptance of said improvement or
work as completed;

(b) Deposited by the public body in an interest bearing
account in a bank, mutual savings bank, or savings and loan
association, not subject to withdrawal until after the final
acceptance of said improvement or work as completed, or
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until agreed to by both parties: PROVIDED, That interest
on such account shall be paid to the contractor;

(c) Placed in escrow with a bank or trust company by
the public body until thirty days following the final accep-
tance of said improvement or work as completed. When the
moneys reserved are to be placed in escrow, the public body
shall issue a check representing the sum of the moneys
reserved payable to the bank or trust company and the
contractor jointly. Such check shall be converted into bonds
and securities chosen by the contractor and approved by the
public body and such bonds and securities shall be held in
escrow. Interest on such bonds and securities shall be paid
to the contractor as the said interest accrues.

(3) The contractor or subcontractor may withhold
payment of not more than five percent from the moneys
earned by any subcontractor or sub-subcontractor or supplier
contracted with by the contractor to provide labor, materials,
or equipment to the public project. Whenever the contractor
or subcontractor reserves funds earned by a subcontractor or
sub-subcontractor or supplier, the contractor or subcontractor
shall pay interest to the subcontractor or sub-subcontractor
or supplier at a rate equal to that received by the contractor
or subcontractor from reserved funds.

(4) With the consent of the public body the contractor
may submit a bond for all or any portion of the amount of
funds retained by the public body in a form acceptable to the
public body. Such bond and any proceeds therefrom shall
be made subject to all claims and liens and in the same
manner and priority as set forth for retained percentages in
this chapter. The public body shall release the bonded
portion of the retained funds to the contractor within thirty
days of accepting the bond from the contractor. Whenever
a public body accepts a bond in lieu of retained funds from
a contractor, the contractor shall accept like bonds from any
subcontractors or suppliers from which the contractor has
retained funds. The contractor shall then release the funds
retained from the subcontractor or supplier to the subcon-
tractor or supplier within thirty days of accepting the bond
from the subcontractor or supplier.

(5) If the public body administering a contract, after a
substantial portion of the work has been completed, finds
that an unreasonable delay will occur in the completion of
the remaining portion of the contract for any reason not the
result of a breach thereof, it may, if the contractor agrees,
delete from the contract the remaining work and accept as
final the improvement at the stage of completion then
attained and make payment in proportion to the amount of
the work accomplished and in such case any amounts
retained and accumulated under this section shall be held for
a period of thirty days following such acceptance. In the
event that the work shall have been terminated before final
completion as provided in this section, the public body may
thereafter enter into a new contract with the same contractor
to perform the remaining work or improvement for an
amount equal to or less than the cost of the remaining work
as was provided for in the original contract without adver-
tisement or bid. The provisions of this chapter 60.28 RCW
shall be deemed exclusive and shall supersede all provisions
and regulations in conflict herewith.

(6) Whenever the department of transportation has
contracted for the construction of two or more ferry vessels,
thirty days after completion and final acceptance of each
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ferry vessel, the department may release and pay in full the
amounts retained in connection with the construction of such
vessel subject to the provisions of RCW 60.28.020: PRO-
VIDED, That the department of transportation may at its
discretion condition the release of funds retained in connec-
tion with the completed ferry upon the contractor delivering
a good and sufficient bond with two or more sureties, or
with a surety company, in the amount of the retained funds
to be released to the contractor, conditioned that no taxes
shall be certified or claims filed for work on such ferry after
a period of thirty days following final acceptance of such
ferry; and if such taxes are certified or claims filed, recovery
may be had on such bond by the department of revenue and
the materialmen and laborers filing claims.

(7) Contracts on projects funded in whole or in part by
farmers home administration and subject to farmers home
administration regulations shall not be subject to subsections
(1) through (6) of this section. [1986 c 181 § 6; 1984 c 146
§ 1, 1982 ¢ 170 § 1; 1981 ¢ 260 § 14. Prior: 1977 ex.s. c
205 § 1; 1977 ex.s. ¢ 166 § 5; 1975 Ist ex.s. ¢ 104 § 1;
1970 ex.s. ¢ 38 § 1; 1969 ex.s. ¢ 151 § 1; 1963 c 238 § I;
1955 ¢ 236 § 1; 1921 c 166 § 1; RRS § 10320.]

Application—1992 ¢ 233: See RCW 39.04.901.

Severability—1977 ex.s. ¢ 166: See note following RCW 39.08.030.

60.28.011 Retained percentage—Labor and material
lien created—Bond in lieu of retained funds—
Termination before completion—Chapter deemed
exclusive—Release of ferry contract payments—Projects
of farmers home administration—Definitions. (1) Public
improvement contracts shall provide, and public bodies shall
reserve, a contract retainage not to exceed five percent of the
moneys earned by the contractor as a trust fund for the
protection and payment of: (a) The claims of any person
arising under the contract; and (b) the state with respect to
taxes imposed pursuant to Title 82 RCW which may be due
from such contractor.

(2) Every person performing labor or furnishing supplies
toward the completion of a public improvement contract
shall have a lien upon moneys reserved by a public body
under the provisions of a public improvement contract.
However, the notice of the lien of the claimant shall be
given within forty-five days of completion of the contract
work, and in the manner provided in RCW 39.08.030.

(3) The contractor at any time may request the contract
retainage be reduced to one hundred percent of the value of
the work remaining on the project.

(a) After completion of all contract work other than
landscaping, the contractor may request that the public body
release and pay in full the amounts retained during the
performance of the contract, and sixty days thereafter the
public body must release and pay in full the amounts
retained (other than continuing retention of five percent of
the moneys earned for landscaping) subject to the provisions
of chapters 39.12 and 60.28 RCW.

(b) Sixty days after completion of all contract work the
public body must release and pay in full the amounts
retained during the performance of the contract subject to the
provisions of chapters 39.12 and 60.28 RCW.
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(4) The moneys reserved by a public body under the
provisions of a public improvement contract, at the opsion of
the contractor, shall be:

(a) Retained in a fund by the public body;

(b) Deposited by the public body in an interest bearing
account in a bank, mutual savings bank, or savings and loan
association. Interest on moneys reserved by a public body
under the provision of a public improvement contract shall
be paid to the contractor;

(c) Placed in escrow with a bank or trust company by
the public body. When the moneys reserved are placed in
escrow, the public body shall issue a check representing the
sum of the moneys reserved payable to the bank or trust
company and the contractor jointly. This check shall be
converted into bonds and securities chosen by the contractor
and approved by the public body and the bonds and secu-
rities shall be held in escrow. Interest on the bonds and
securities shall be paid to the contractor as the interest
accrues.

(5) The contractor or subcontractor may withhold
payment of not more than five percent from the moneys
earned by any subcontractor or sub-subcontractor or supplier
contracted with by the contractor to provide labor, materials,
or equipment to the public project. Whenever the contractor
or subcontractor reserves funds earned by a subcontractor or
sub-subcontractor or supplier, the contractor or subcontractor
shall pay interest to the subcontractor or sub-subcontractor
or supplier at a rate equal to that received by the contractor
or subcontractor from reserved funds.

(6) A contractor may submit a bond for all or any
portion of the contract retainage in a form acceptable to the
public body and from a bonding company meeting standards
established by the public body. The public body shall accept
a bond meeting these requirements unless the public body
can demonstrate good cause for refusing to accept it. This
bond and any proceeds therefrom are subject to all claims
and liens and in the same manner and priority as set forth
for retained percentages in this chapter. The public body
shall release the bonded portion of the retained funds to the
contractor within thirty days of accepting the bond from the
contractor. Whenever a public body accepts a bond in lieu
of retained funds from a contractor, the contractor shall ac-
cept like bonds from any subcontractors or suppliers from
which the contractor has retained funds. The contractor shall
then release the funds retained from the subcontractor or
supplier to the subcontractor or supplier within thirty days of
accepting the bond from the subcontractor or supplier.

(7) If the public body administering a contract, after a
substantial portion of the work has been completed, finds
that an unreasonable delay will occur in the completion of
the remaining portion of the contract for any reason not the
result of a breach thereof, it may, if the contractor agrees,
delete from the contract the remaining work and accept as
final the improvement at the stage of completion then
attained and make payment in proportion to the amount of
the work accomplished and in this case any amounts retained
and accumulated under this section shall be held for a period
of sixty days following the completion. In the event that the
work is terminated before final completion as provided in
this section, the public body may thereafter enter into a new
contract with the same contractor to perform the remaining
work or improvement for an amount equal to or less than the
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cost of the remaining work as was provided for in the
original contract without advertisement or bid. The provi-
sions of this chapter are exclusive and shall supersede all
provisions and regulations in conflict herewith.

(8) Whenever the department of transportation has
contracted for the construction of two or more ferry vessels,
sixty days after completion of all contract work on each
ferry vessel, the department must release and pay in full the
amounts retained in connection with the construction of the
vessel subject to the provisions of RCW 60.28.020 and
chapter 39.12 RCW. However, the department of trans-
portation may at its discretion condition the release of funds
retained in connection with the completed ferry upon the
contractor delivering a good and sufficient bond with two or
more sureties, or with a surety company, in the amount of
the retained funds to be released to the contractor, condi-
tioned that no taxes shall be certified or claims filed for
work on the ferry after a period of sixty days following
completion of the ferry; and if taxes are certified or claims
filed, recovery may be had on the bond by the department of
revenue and the materialmen and laborers filing claims.

(9) Except as provided in subsection (1) of this section,
reservation by a public body for any purpose from the
moneys earned by a contractor by fulfilling its responsibili-
ties under public improvement contracts is prohibited.

(10) Contracts on projects funded in whole or in part by
farmers home administration and subject to farmers home
administration regulations are not subject to subsections (1)
through (9) of this section.

(11) Unless the context clearly requires otherwise, the
definitions in this subsection apply throughout this section.

(a) "Contract retainage” means an amount reserved by
a public body from the moneys earned by a person under a
public improvement contract.

(b) "Person” means a person or persons, mechanic,
subcontractor, or materialperson who performs labor or
provides materials for a public improvement contract, and
any other person who supplies the person with provisions or
supplies for the carrying on of a public improvement
contract.

(c) "Public body" means the state, or a county, city,
town, district, board, or other public body.

(d) "Public improvement contract" means a contract for
public improvements or work, other than for professional
services. [1994 ¢ 101 § 1; 1992 ¢ 223 § 2.]

Effective date—1992 ¢ 223: See note following RCW 39.76.01 1.

Waiver of rights, construction—Application—1992 c 223: See
RCW 39.04.900 and 39.04.901.

60.28.015 Recovery from retained percentage—
Written notice to contractor of materials furnished.
Every person, firm, or corporation furnishing materials,
supplies, or equipment to be used in the construction,
performance, carrying on, prosecution, or doing of any work
for the state, or any county, city, town, district, municipality,
or other public body, shall give to the contractor of the work
a notice in writing, which notice shall cover the material,
supplies, or equipment furnished or leased during the sixty
days preceding the giving of such notice as well as all
subsequent materials, supplies, or equipment furnished or
leased, stating in substance and effect that such person, firm,
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or corporation is and/or has furnished materials and supplies,
or equipment for use thereon, with the name of the subcon-
tractor ordering the same, and that a lien against the retained
percentage may be claimed for all materials and supplies, or
equipment furnished by such person, firm, or corporation for
use thereon, which notice shall be given by (1) mailing the
same by registered or certified mail in an envelope addressed
to the contractor, or (2) by serving the same personally upon
the contractor or the contractor’s representative and obtaining
evidence of such service in the form of a receipt or other
acknowledgement signed by the contractor or the
contractor’s representative, and no suit or action shall be
maintained in any court against the retained percentage to
recover for such material, supplies, or equipment or any part
thereof unless the provisions of this section have been
complied with. [1986 c 314 § 5.]

60.28.020 Excess over lien claims to contractor.
After the expiration of the thirty day period, and after receipt
of the department of revenue’s certificate, and the public
body is satisfied that the taxes certified as due or to become
due by the department of revenue are discharged, and the
claims of materialmen and laborers who have filed their
claims, together with a sum sufficient to defray the cost of
foreclosing the liens of such claims, and to pay attorneys’
fees, have been paid, the public body shall pay to the
contractor the fund retained by it or release to the contractor
the securities and bonds held in escrow.

If such taxes have not been discharged or the claims,
expenses, and fees have not been paid, the public body shall
either retain in its fund, or in an interest bearing account, or
retain in escrow, at the option of the contractor, an amount
equal to such unpaid taxes and unpaid claims together with
a sum sufficient to defray the costs and attorney fees
incurred in foreclosing the lien of such claims, and shall pay,
or release from escrow, the remainder to the contractor.
[1975 1st ex.s. c 104 § 2; 1970 ex.s. ¢ 38 § 2; 1967 ex.s. ¢
26 § 23; 1955 ¢ 236 § 2; 1921 ¢ 166 § 2; RRS § 10321]

Application—1992 ¢ 223: See RCW 39.04.901.

Effective date—1967 ex.s. ¢ 26: See note following RCW 82.01.050.

60.28.021 Excess over lien claims paid to contrac-
tor. After the expiration of the forty-five day period for
giving notice of lien provided in RCW 60.28.011(2), and
after receipt of the department of revenue’s certificate, and
the public body is satisfied that the taxes certified as due or
to become due by the department of revenue are discharged,
and the claims of materialmen and laborers who have filed
their claims, together with a sum sufficient to defray the cost
of foreclosing the liens of such claims, and to pay attorneys’
fees, have been paid, the public body may withhold from the
remaining retained amounts for claims the public body may
have against the contractor and shall pay the balance, if any,
to the contractor the fund retained by it or release to the
contractor the securities and bonds held in escrow.

If such taxes have not been discharged or the claims,
expenses, and fees have not been paid, the public body shall
either retain in its fund, or in an interest bearing account, or
retain in escrow, at the option of the contractor, an amount
equal to such unpaid taxes and unpaid claims together with
a sum sufficient to defray the costs and attorney fees
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incurred in foreclosing the lien of such claims, and shall pay,
or release from escrow, the remainder to the contractor.
[1992 ¢ 223 § 3.]

Effective date—1992 ¢ 223: See note following RCW 39.76.011.

Waiver of rights, construction—Application—1992 ¢ 223: See
RCW 39.04.900 and 39.04.901.

60.28.030 Foreclosure of lien—Limitation of
action—Release of funds. Any person, firm, or corporation
filing a claim against the reserve fund shall have four
months from the time of the filing thereof in which to bring
an action to foreclose the lien. The lien shall be enforced by
action in the superior court of the county where filed, and
shall be governed by the laws regulating the proceedings in
civil actions touching the mode and manner of trial and the
proceedings and laws to secure property so as to hold it for
the satisfaction of any lien against it: PROVIDED, That the
public body shall not be required to make any detailed an-
swer to any complaint or other pleading but need only
certify to the court the name of the contractor; the work
contracted to be done; the date of the contract; the date of
completion and final acceptance of the work; the amount re-
tained; the amount of taxes certified due or to become due
to the state; and all claims filed with it showing respectively
the dates of filing, the names of claimants, and amounts
claimed. Such certification shall operate to arrest payment
of so much of the funds retained as is required to discharge
the taxes certified due or to become due and the claims filed
in accordance with this chapter. In any action brought to
enforce the lien, the claimant, if he prevails, is entitled to
recover, in addition to all other costs, attorney fees in such
sum as the court finds reasonable. If a claimant fails to
bring action to foreclose his lien within the four months
period, the reserve fund shall be discharged from the lien of
his claim and the funds shall be paid to the contractor. The
four months limitation shall not, however, be construed as a
limitation upon the right to sue the contractor or his surety
where no right of foreclosure is sought against the fund.
[1979 ex.s.c 38 § 1, 1955 ¢ 236 § 3; 1927 c 241 § 1; 1921
c 166 § 3; RRS § 10322)]

60.28.040 Tax liens—Priority of liens. The amount
of all taxes, increases and penalties due or to become due
under Title 82 RCW, from a contractor or the contractor’s
successors or assignees with respect to a public improvement
contract wherein the contract price is twenty thousand dollars
or more shall be a lien prior to all other liens upon the
amount of the retained percentage withheld by the disbursing
officer under such contract, except that the employees of a
contractor or the contractor’s successors or assignees who
have not been paid the prevailing wage under such a public
improvement contract shall have a first priority lien against
the bond or retainage prior to all other liens. The amount of
all other taxes, increases and penalties due and owing from
the contractor shall be a lien upon the balance of such
retained percentage remaining in the possession of the
disbursing officer after all other statutory lien claims have
been paid. [1985c¢ 80 § 1; 1971 ex.s. ¢ 299 § 1; 1955 c 236
§ 4. Prior: 1949 c 228 § 27, part; Rem. Supp. 1949 §
8370-204a, part; RCW 82.32.250, part.]
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Severability—Effective dates—1971 ex.s. ¢ 299: See notes
following RCW 82.04.050.

60.28.050 Duties of disbursing officer upon final
acceptance of contract. Upon final acceptance of a
contract, the state, county or other municipal officer charged
with the duty of disbursing or authorizing disbursement or
payment of such contracts shall forthwith notify the depart-
ment of revenue of the completion of contracts over twenty
thousand dollars. Such officer shall not make any payment
from the retained percentage fund or release any retained
percentage escrow account to any person, until he has
received from the department of revenue a certificate that all
taxes, increases and penalties due from the contractor, and
all taxes due and to become due with respect to such
contract have been paid in full or that they are, in the
department’s opinion, readily collectible without recourse to
the state’s lien on the retained percentage. (1982 c 170 § 2;
1970 ex.s. ¢ 38 § 3; 1967 ex.s. c 26 § 24; 1955 c 236 § 5.
Prior: 1949 c 228 § 27, part; Rem. Supp. 1949 § 8370-204a,
part; RCW 82.32.250, part.]

Application—1992 ¢ 223: See RCW 39.04.901.

Effective date—1967 exs. ¢ 26: See note following RCW 82.01.050.

60.28.051 Duties of disbursing officer upon comple-
tion of contract. Upon completion of a contract, the state,
county or other municipal officer charged with the duty of
disbursing or authorizing disbursement or payment of such
contracts shall forthwith notify the department of revenue of
the completion of contracts over twenty thousand dollars.
Such officer shall not make any payment from the retained
percentage fund or release any retained percentage escrow
account to any person, until he has received from the
department of revenue a certificate that all taxes, increases
and penalties due from the contractor, and all taxes due and
to become due with respect to such contract have been paid
in full or that they are, in the department’s opinion, readily
collectible without recourse to the state’s lien on the retained
percentage. [1992 ¢ 223 § 4.]

Effective date—1992 c 223: Sce note following RCW 39.76.011.

Waiver of rights, construction—Application—1992 ¢ 223: See
RCW 39.04.900 and 39.04.901.

60.28.060 Duties of disbursing officer upon final
acceptance of contract—Payments to department of
revenue. If within thirty days after receipt of notice by the
department of revenue of the completion of the contract, the
amount of all taxes, increases and penalties due from the
contractor or any of his successors or assignees or to become
due with respect to such contract have not been paid, the
department of revenue may certify to the disbursing officer
the amount of all taxes, increases and penalties due from the
contractor, together with the amount of all taxes due and to
become due with respect to the contract and may request
payment thereof to the department of revenue in accordance
with the priority provided by this chapter. The disbursing
officer shall within ten days after receipt of such certificate
and request pay to the department of revenue the amount of
all taxes, increases and penalties certified to be due or to
become due with respect to the particular contract, and, after
payment of all claims which by statute are a lien upon the
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retained percentage withheld by the disbursing officer, shall
pay to the department of revenue the balance, if any, or so
much thereof as shall be necessary to satisfy the claim of the
department of revenue for the balance of all taxes, increases
or penalties shown to be due by the certificate of the de-
partment of revenue. If the contractor owes no taxes
imposed pursuant to Title 82 RCW. the department of
revenue shall so certify to the disbursing officer. [1967 ex.s.
¢ 26§ 25,1955 ¢ 236 § 6. Prior: 1949 c 228 § 27, part;
Rem. Supp. 1949 § 8370-204a, part; RCW 82.32.250, part.]

Effective date—1967 ex.s. ¢ 26: See note following RCW 82.01.050.

60.28.080 Delay due to litigation—Change order or
force account directive—Costs—Arbitration—
Termination. (1) If any delay in issuance of notice to
proceed or in construction following an award of any public
construction contract is primarily caused by acts or omis-
sions of persons or agencies other than the contractor and a
preliminary, special or permanent restraining order of a court
of competent jurisdiction is issued pursuant to litigation and
the appropriate public contracting body does not elect to
delete the completion of the contract as provided by *RCW
60.28.010(3), the appropriate contracting body will issue a
change order or force account directive to cover reasonable
costs incurred by the contractor as a result of such delay.
These costs shall include but not be limited to contractor’s
costs for wages, labor costs other than wages, wage taxes,
materials, equipment rentals, insurance, bonds, professional
fees, and subcontracts, attributable to such delay plus a
reasonable sum for overhead and profit.

In the event of a dispute between the contracting body
and the contractor, arbitration procedures may be com-
menced under the applicable terms of the construction
contract, or, if the contract contains no such provision for
arbitration, under the then obtaining rules of the American
Arbitration Association.

If the delay caused by litigation exceeds six months, the
contractor may then elect to terminate the contract and to
delete the completion of the contract and receive payment in
proportion to the amount of the work completed plus the
cost of the delay. Amounts retained and accumulated under
RCW 60.28.010 shall be held for a period of thirty days
following the election of the contractor to terminate.
Election not to terminate the contract by the contractor shall
not affect the accumulation of costs incurred as a result of
the delay provided above.

(2) This section shall not apply to any contract awarded
pursuant to an invitation for bid issued on or before July 16,
1973. [1982 ¢ 170 § 3; 1973 Ist ex.s.c 62 § 3]

*Reviser’s note: RCW 60.28.010(3) was renumbered as RCW
60.28.010(5) by 1982 c 170 § 1.

Severability—1973 1st ex.s. ¢ 62: See note following RCW
39.04.120.

Change orders due to environmental protection requirements, costs: RCW
39.04.120.

60.28.900 Severability—1955 ¢ 236. If any section,
provision or part of this chapter shall be adjudged to be
invalid or unconstitutional, such adjudication shall not affect
the validity of this chapter as a whole or any section,
provision or part hereof not adjudged invalid or unconstitu-
tional. [1955 ¢ 236 § 8.]

(1998 Ed.)



Labor Liens on Franchises, Earnings, and Property of Certain Companies

Chapter 60.32

LABOR LIENS ON FRANCHISES, EARNINGS, AND
PROPERTY OF CERTAIN COMPANIES

Sections

60.32.010 Liens authorized.

60.32.020 Notice of lien—Contents—Filing and serving.
60.32.030 Manner of serving notice.

60.32.040 Manner of enforcing liens.

60.32.050 Receiver or assignee to pay claims first.

60.32.010 Liens authorized. Every person perform-
ing labor for any person, company or corporation, in the
operation of any railway, canal or transportation company,
or any water, mining or manufacturing company, sawmill,
lumber or timber company, shall have a prior lien on the
franchise, earnings, and on all the real and personal property
of said person, company or corporation, which is used in the
operation of its business, to the extent of the moneys due
him from such person, company or corporation, operating
said franchise or business, for labor performed within six
months next preceding the filing of his claim therefor, as
hereinafter provided; and no mortgage, deed of trust or
conveyance shall defeat or take precedence over said lien.
(1897 c 43 § 1; RRS § 1149]]

60.32.020 Notice of lien—Contents—Filing and
serving. No person shall be entitled to the lien given by
RCW 60.32.010, unless he shall, within ninety days after he
has ceased to perform labor for such person, company or
corporation, filed for record with the county auditor of the
county in which said labor was performed, or in which is
located the principal office of such person, company or
corporation in this state, a notice of claim, containing a
statement of his demand, after deducting all just credits and
offsets, the name of the person, company or corporation, and
the name of the person or persons employing claimant, if
known, with the statement of the terms and conditions of his
contract, if any, and the time he commenced the employ-
ment, and the date of his last service, and shall serve a copy
thereof on said person, company or corporation within thirty
days after the same is so filed for record.

Any number of claimants may join in the same notice
for the purpose of filing and enforcing their liens, but the
amount claimed by each claimant shall be separately stated.
(1977 ex.s.c 176 § 1; 1897 ¢ 43 § 2; RRS § 1150.]

60.32.030 Manner of serving notice. Service of
notice, as herein required, may be made in the same manner
as summons in civil actions. [1897 ¢ 43 § 3; RRS § 1151.]

Service of summons in civil actions: RCW 4.28.080.

60.32.040 Manner of enforcing liens. Any such lien
may be enforced within the same time and in the same
manner as mechanics’ liens are foreclosed. [1897 ¢ 43 § 4;
RRS § 1152.]

60.32.050 Receiver or assignee to pay claims first.
Whenever a receiver or assignee is appointed for any person,
company or corporation, the court shall require such receiver
or assignee to pay all claims for which a lien could be filed
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under this chapter, before the payment of any other debts or
claims, other than operating expenses. [1897 ¢ 43 § 5; RRS
§ 1153)]

Chapter 60.34

LIEN OF RESTAURANT, HOTEL,
TAVERN, ETC., EMPLOYEES

Sections

60.34.010 Liens authorized.

60.34.020 Notice of lien—Contents—Filing and serving.
60.34.030 Manner of serving notice.

60.34.040 Manner of enforcing liens—Costs.

60.34.050 Priority of lien.

60.34.010 Liens authorized. Every person perform-
ing labor in the operation of any restaurant, hotel, tavern, or
other place of business engaged in the selling of prepared
foods or drinks, or any hotel service employee, shall have a
lien on the earnings and on all the property of his employer
used in the operation of said business to the extent of the
moneys due him for labor performed within three months
next preceding the filing of his claim therefor. [1953 ¢ 205

§1)

60.34.020 Notice of lien—Contents—Filing and
serving. The lien claimant shall within thirty days after he
has ceased to perform such labor, file for record with the
auditor of the county in which the labor was performed a
notice of claim, containing a statement of his demand, the
name of the employer and the name of the person employing
him, if known, with a statement of the terms and conditions
of his contract, if any, and the time he commenced the
employment, and the date of his last service, and shall serve
or mail a copy thereof to said employer within said period.
(1953 ¢ 205 § 2.]

60.34.030 Manner of serving notice. Service of the
notice of claim may be made in the same manner as sum-
mons in civil actions. [1953 ¢ 205 § 3.]

Service of summons in civit actions: RCW 4.28.080.

60.34.040 Manner of enforcing liens—Costs. The
lien may be enforced within the same time and in the same
manner as mechanics’ liens are foreclosed, when said lien is
upon real property, or in the same manner as provided in
chapter 60.10 RCW when the lien is upon personal property.
The court may allow as part of the costs of the action the
money paid for filing or recording the claim and a reason-
able attorney fee. [1995 c 62 § 8; 1969 c 82 § 12; 1959 ¢
173 § 1; 1953 ¢ 205 § 4]

60.34.050 Priority of lien. The lien created herein
shall be preferred to any encumbrance which may attach
after the commencement of the labor and is also preferred to
any encumbrance which may have attached previously to
that time, but which was not filed or recorded so as to create
constructive notice thereof prior to that time, and of which
the lien claimant had no notice. [1953 ¢ 205 § 5.]
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Chapter 60.36
LIEN ON VESSELS AND EQUIPMENT

Sections

60.36.010 Liens created.

60.36.020  Actions to enforce liens.

60.36.030 Liens for handling cargo.

60.36.040 Liens for handling cargo—Priority.

60.36.050 Liens for handling cargo—Foreclosure.

60.36.060 Lien for breach of contract for towing, dunnaging, stevedor-

ing, etc.

60.36.010 Liens created. All steamers, vessels and
boats, their tackle, apparel and furniture, are liable—

(1) For service rendered on board at the request of, or
under contract with their respective owners, charterers,
masters, agents or consignees.

(2) For work done or material furnished in this state for
their construction, repair or equipment at the request of their
respective owners, charterers, masters, agents, consignees,
contractors, subcontractors, or other person or persons having
charge in whole or in part of their construction, alteration,
repair or equipment; and every contractor, builder or person
having charge, either in whole or in part, of the construction,
alteration, repair or equipment of any steamer, vessel or
boat, shall be held to be the agent of the owner for the
purposes of RCW 60.36.010 and 60.36.020, and for supplies
furnished in this state for their use, at the request of their
respective owners, charterers, masters, agents or consignees,
and any person having charge, either in whole or in part, of
the purchasing of supplies for the use of any such steamer,
vessel or boat, shall be held to be the agent of the owner for
the purposes of RCW 60.36.010 and 60.36.020.

(3) For their wharfage and anchorage within this state.

(4) For nonperformance or malperformance of any
contract for the transportation of persons or property between
places within this state, or to or from places within this state,
made by their respective owners, masters, agents or consign-
ees.

(5) For injuries committed by them to persons or
property within this state, or while transporting such persons
or property to or from this state. Demands for these several
causes constitute liens upon all steamers, vessels and boats,
and their tackle, apparel and furniture, and have priority in
the order of the subdivisions hereinbefore enumerated, and
have preference over all other demands; but such liens
continue in force only for a period of three years from the
time the cause of action accrued. [1901 ¢ 24 § 1; Code
1881 § 1939; 1877 p 216 § 1; RRS § 1182. Prior: 1858 p
2981]

Lien of pilot for pilotage compensation: RCW 88.16.140.

60.36.020 Actions to enforce liens. Such liens may
be enforced, in all cases of maritime contracts or service, by
a suit in admiralty, in rem, and the law regulating proceed-
ings in admiralty shall govern in all such suits; and in all
cases of contracts or service not maritime, by a civil action
in any superior court of this state as provided in RCW
60.10.023. [1995 c 62 § 9; 1969 c 82 § 19; Code 1881 §
1940; 1877 p 216 § 2; RRS § 1183.]
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60.36.030 Liens for handling cargo. All steamers,
vessels and boats, their tackle, apparel and furniture shall be
held liable at all ports and places within this state or within
the jurisdiction of the courts of this state or within the
jurisdiction of the courts of the United States in said state for
services rendered by stevedores, longshoremen or others
engaged in the loading, unloading, stowing or dunnaging of
cargo in or from any steamer, vessel or boat in any harbor
or at any other place within said state, or within the jurisdic-
tion of the courts thereof as above stated, and said steamers,
vessels and boats shall further be liable as per their contracts
for all services performed upon wharfs or landing places by
stevedores, longshoremen or others: PROVIDED, That such
services must have been so performed in and about and be
connected with the loading, unloading, dunnaging or stowing
of said cargo. (1901 c 75 § 1; RRS § 1184.]

60.36.040 Liens for handling cargo—Priority.
Demands for wages and all sums due under contracts or
otherwise for the performance of all or any of the services
mentioned in RCW 60.36.030 shall constitute liens upon all
steamers, vessels and boats, their tackle, apparel and furni-
ture, and shall have priority over all other demands save and
excepting the demands mentioned in RCW 60.36.010(1), (2)
and (3), to which said demands the lien hereby provided
shall be subordinate: PROVIDED, That such liens shall only
continue in force for the period of three years from the date
when such work was done or the last services performed by
such stevedores, longshoremen or others. [1901 c 75 § 2;
RRS § 1185.]

60.36.050 Liens for handling cargo—Foreclosure.
The liens hereby created may be foreclosed as provided in
RCW 60.10.023. [1995 c 62 § 10; 1969 c 82 § 13; 1901 c
75 § 3; RRS § 1186.]

60.36.060 Lien for breach of contract for towing,
dunnaging, stevedoring, etc. Whenever the owner, charter-
er, or any person or corporation operating, managing or
controlling any steamship, vessel or boat shall wilfully fail,
neglect or refuse to carry out or perform any express
contract or portion thereof for the towing, loading, unload-
ing, dunnaging or stevedoring of such steamship, vessel or
boat, any person or persons, firm or corporation sustaining
thereby any loss or damage which is capable of definite
ascertainment shall have a lien upon such steamship, vessel
or boat for said loss or damage. The rank and priority of the
lien hereby created and the manner of its enforcement shall
be fixed, controlled and regulated by the provisions of the
existing law pertaining to liens for similar services already
performed. [1903 c 149 § 1; RRS § 1187.]

Chapter 60.40
LIEN FOR ATTORNEY’S FEES

Sections

60.40.010 Lien created.

60.40.020 Proceedings to compel delivery of money or papers.

60.40.030 Procedure when lien is claimed.

Rules of court: Return of files of disbarred or suspended atiorney—RLD
81.
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60.40.010 Lien created. An attorney has a lien for
his compensation, whether specially agreed upon or implied,
as hereinafter provided: (1) Upon the papers of his client,
which have come into his possession in the course of his
professional employment; (2) upon money in his hands
belonging to his client; (3) upon money in the hands of the
adverse party in an action or proceeding, in which the attor-
ney was employed, from the time of giving notice of the lien
to that party; (4) upon a judgment to the extent of the value
of any services performed by him in the action, or if the
services were rendered under a special agreement, for the
sum due under such agreement, from the time of filing
notice of such lien or claim with the clerk of the court in
which such judgment is entered, which notice must be filed
with the papers in the action in which such judgment was
rendered, and an entry made in the execution docket,
showing name of claimant, amount claimed and date of
filing notice. [Code 1881 § 3286; 1863 p 406 § 12; RRS §
136.]

60.40.020 Proceedings to compel delivery of money
or papers. When an attorney refuses to deliver over money
or papers, to a person from or for whom he has received
them in the course of professional employment, whether in
an action or not, he may be required by an order of the court
in which an action, if any, was prosecuted, or if no action
was prosecuted, then by order of any judge of a court of
record, to do so within a specified time, or show cause why
he should not be punished for a contempt. [Code 1881 §
3287, 1863 p 406 § 13; RRS § 137.]

60.40.030 Procedure when lien is claimed. If,
however, the attorney claim a lien, upon the money or
papers, under the provisions of *this chapter, the court or
judge may: (1) Impose as a condition of making the order,
that the client give security in a form and amount to be
directed, to satisfy the lien, when determined in an action;
(2) summarily to inquire into the facts on which the claim of
a lien is founded, and determine the same; or (3) to refer it,
and upon the report, determine the same as in other cases.
[Code 1881 § 3288; 1863 p 406 § 14; RRS § 138.]

*Reviser’s note: "this chapter" appeared in section 3288, chapter 250
of the Code of 1881, the lien sections of which are codified as chapter
60.40 RCW.

Chapter 60.42

COMMERCIAL REAL ESTATE
BROKER LIEN ACT

Sections

60.42.005 Definitions.

60.42.010  Lien upon personal property—Effective date—Notice of
claim of lien—Waiver of lien rights—Court costs,
attoneys’ fees, and statutory interest.

60.42.020 Disputed claim—Order to show cause—Hearing.

60.42.030 Lien on net rental proceeds—Order to show cause—
Hearing.

60.42.040  Priority of lien claims.

60.42.050  Deposit made pending resolution of amounts due—
Recording of receipt—Release of notice of claim of lien.

60.42.060  County auditor or recorder—Duties—Fees.

60.42.070  Delivery of notice of claim of lien—Form—Time effec-
tive—Address.
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60.42.900 Application.
60.42.901  Short title.

60.42.005 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Commercial real estate” means a fee titlc interest or
possessory estate in real property located in this state except
an interest in real property which is (a) improved with one
single-family residential unit or one multifamily structure
with four or less residential units, or (b) unimproved and the
maximum permitted development is one to four residential
units or structures under the county or city zoning ordinances
or comprehensive plan applicable to that real estate, or (c)
classified as farm and agricultural land or timber land for
assessment purposes pursuant to chapter 84.34 RCW, or (d)
improved with single-family residential units such as
condominiums, townhouses, timeshares, or stand-alone
houses in a subdivision that may be legally sold, leased, or
otherwise disposed of on a unit-by-unit basis. Real estate
will be considered commercial real estate if the commission
agreement so provides, or if it meets the definition contained
in this section on the date of the disposition.

(2) "Commission agreement” means a written instrument
which meets the requirements of RCW 19.36.010 signed by
the owner, or by a party duly authorized to sign on behalf of
the owner, of commercial real estate, pursuant to which the
owner agrees to pay a broker a real estate commission upon
either the disposition or lease of commercial real estate or
upon entering into an agreement for disposition or lease of
commercial real estate. When a broker and owner execute
multiple versions of a commission agreement regarding the
same disposition of commercial real estate, the final written
version of the commission agreement, which incorporates the
final agreement between the broker and the owner, consti-
tutes the "commission agreement” and shall be used to
determine the amount of the lien created by this chapter.

(3) "Days” means calendar days. However, if a period
ends on a day other than a business day, then the last day
shall be the next business day.

(4) "Disposition” means a voluntary transfer or convey-
ance of commercial real estate.

(5) "Escrow closing agent" means the person or entity
who receives documents and funds for recording and
disbursement in completing a transaction for the disposition
of commercial real estate.

(6) "Lease” means a written agreement which gives rise
to a relationship of landlord and tenant, affecting commercial
real estate, such that the holder of a fee simple interest or
possessory estate in commercial real estate permits another
to possess the commercial real estate for a period, and which
meets the requirements of RCW 19.36.010, if applicable.

(7) "Net rental proceeds” means the base rent paid by
the tenant under a lease, less any amounts currently due
under the terms of liens which have priority over the lien
created under this chapter. Base rent is the rent so designat-
ed in a lease as base rent, or a similar term, for the posses-
sion and use of the commercial real estate, but does not
include separate payments made by tenants for insurance,
taxes, utilities, or other expenses.
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(8) "Owner" means a person or entity which is vested
in record fee title or a possessory estate in commercial real
estate.

(9)(a) "Owner’s net proceeds” means the gross sales
proceeds from the disposition of the commercial real estate
described in a notice of claim of lien against proceeds
pursuant to this chapter, less the following: (i) Amounts
necessary to pay all encumbrances and liens which have
priority over the lien created by this chapter other than those
permitted to remain by the buyer; (ii) owner’s closing costs,
such as real estate excise tax, title insurance premiums, real
estate tax and assessment prorations, and escrow fees
payable by the owner pursuant to an agreement with the
buyer; and (iii) amounts held by a third party for use by the
owner to complete an exchange of real estate which is
deferred from federal income tax under section 1031 of the
internal revenue code of 1986, as amended.

(b) "Owner’s net proceeds” shall include any gross sales
proceeds which are held by a third party for purposes of
completing an exchange of real estate which is deferred from
federal income tax under section 1031 of the internal
revenue code of 1986, as amended, but are subsequently not
used for that purpose. "Owner’s net proceeds" are personal
property, upon which the lien created by this chapter
attaches.

(10) "Real estate broker” or "broker" means the same as
defined in RCW 18.85.010.

(11) "Real property” means one or more parcels or
tracts of land, including appurtenances or improvements.
(1997 ¢ 315§ 1]

60.42.010 Lien upon personal property—Effective
date—Notice of claim of lien—Waiver of lien rights—
Court costs, attorneys’ fees, and statutory interest. (1)
The lien created under this chapter is a lien upon personal
property, not upon real property.

(2) A broker has a lien upon the owner’s net proceeds
from the disposition of commercial real estate and a lien
upon the net rental proceeds from the lease of commercial
real estate in the amount which the owner has agreed to pay
the broker under a commission agreement. The lien under
this chapter is available only to the broker named in the
commission agreement, and may not be assigned voluntarily
or by operation of law.

(3) Subject to the requirements of subsection (4) of this
section, the lien created by this chapter becomes effective on
the date of the recording of a notice of claim of lien upon
proceeds pursuant to subsection (6) of this section, and is
perfected by such recording. Recording must be made with
the county auditor or recorder in the county or counties in
which the commercial real estate is located.

(4) In the case of a disposition of commercial real
estate, the lien under this chapter is not effective unless it is
recorded at least thirty days prior to the date a deed convey-
ing the commercial real estate is recorded in the office of the
county auditor or recorder in the county or counties in which
the commercial real estate is located. In the case of a lease
of commercial real estate, the lien under this chapter is not
effective unless it is recorded within ninety days after the
tenant takes possession of the leased commercial real estate.
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(5) The lien created by this chapter is null and void
unless, within ten days of recording its notice of claim of
lien against proceeds, the broker delivers a copy of the
notice of claim of lien against proceeds to the owner of the
commercial real estate in the manner provided in RCW
60.42.070. In the case of the disposition of commercial real
estate, on or before the date the deed conveying the commer-
cial real estate is recorded, the broker shall deliver a copy of
the notice of claim of lien against proceeds to the escrow
closing agent closing the disposition in the manner provided
in RCW 60.42.070, if the identity of the escrow closing
agent is actually known by the broker.

(6) To be effective, the notice of claim of lien against
proceeds must state the following:

(a) The name, address, and telephone number of the
broker;

(b) The date of the commission agreement;

(c) The name of the owner of the commercial real
estate;

(d) The legal description of the commercial real estate
as described in the commission agreement;

(e) The amount for which the lien is claimed, which
may be stated in a dollar amount or may be stated in the
form of a formula for how the amount is to be determined
such as a percentage of the sales price;

(f) The real estate license number of the broker; and

(g) That the lien claimant has read the claim, knows the
contents, and believes the same to be true and correct, and
that the claim is made pursuant to a valid commission
agreement, and is not frivolous, under penalties of perjury.

A copy of the commission agreement must be attached
to the recorded notice of claim of lien against proceeds. The
notice of claim of lien against proceeds must recite that the
information contained in the notice of claim of lien against
proceeds is true and accurate to the knowledge of the
signatory. The notice of claim of lien against proceeds must
be acknowledged pursuant to chapter 64.08 RCW. A notice
of claim of lien against proceeds substantially in the follow-
ing form is sufficient:

NOTICE OF CLAIM OF LIEN AGAINST PROCEEDS
PURSUANT TO CHAPTER 60.42 RCW

Notice is hereby given that the person named below
claims a lien as to owner’s net proceeds or net rental
proceeds, but not real property, pursuant to chapter 60.42
RCW. In support of this lien, the following information is
submitted:

1. Name, telephone number, and address of lien claim-

3. Date of the written commission agreement on which
this claim is based: ., a true and complete copy
of which is attached to this notice of claim of lien.

4. Name of theowner: ... ........ ..

5. Legal description of the commercial real estate
described in the commission agreement: . ... ...

6. The amount for which the lien is claimed, which may
be stated in a dollar amount or may be stated in the form of
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a formula for how the amount is to be determined such as a
percentage of the sales price:

7. The undersigned lien claimant, being sworn, states:
I have read the foregoing claim, know the contents, and
believe the same to be true and correct, and the claim is
made pursuant to a valid commission agreement, and is not
frivolous, under penalty of perjury.

State of Washington )
) ss
County of .. . ..... )

by .. ..

(Seal or stamp)  ..........
Title
My appointment expires .

(Add acknowledgment pursuant to chapter 64.08

RCW)

(7) Whenever a notice of claim of lien against proceeds
is recorded and a condition or event occurs, or fails to occur,
that would preclude the broker from receiving compensation
under the terms of the commission agreement, including the
filing of a notice of claim of lien against proceeds in a
manner which does not comply with this chapter, the broker
shall record, within seven days following demand by the
owner, a written release of the notice of claim of lien against
proceeds.

(8) Whenever the amount claimed in a notice of claim
of lien against proceeds is paid to the lien claimant, the lien
claimant shall promptly record a satisfaction or release of the
notice of claim of lien against proceeds on written demand
of the owner no later than five days after receipt of payment.
In the case of a disposition of commercial real estate, the
escrow closing agent is required to pay to the lien claimant
the owner’s net proceeds up to the amount claimed in the
notice of claim of lien against proceeds. If the amount
claimed in the notice of claim of lien against proceeds is to
be fully or partially paid to the lien claimant by the escrow
closing agent, upon such disposition, then the lien claimant
shall submit a release of the notice of claim of lien against
proceeds in the amount of the owner’s net proceeds or the
amount of the lien, whichever is smaller, to the escrow
closing agent to be held in escrow pending such disposition
and payment. In a suit brought by the owner to compel
delivery of the release by the lien claimant, if the court
determines that the delay was unjustified, the court shall, in
addition to ordering the release of the notice of claim of lien,
award the costs of the action including reasonable attorneys’
fees to the prevailing party.
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(9) An owner of commercial real estate may request that
a broker waive the rights to a lien under this chapter, and
such a waiver contained in the commission agreement signed
by the broker is effective to waive the broker’s rights to a
lien under this chapter. In a suit filed by a broker to recover
amounts due under a commission agreement in which the
broker has waived lien rights under this chapter, if the court
finds that payment is due to the broker under the commis-
sion agreement, the court, in addition to awarding normal
damages, shall award to the broker court costs, reasonable
attorneys’ fees, and statutory interest, as provided in RCW
19.52.010, from the date the deed is recorded in the event of
a disposition, or from the date the tenant takes possession in
the event of a lease. [1997 c 315 § 2]

60.42.020 Disputed claim—Order to show cause—
Hearing. (1) An owner of commercial real estate subject to
a recorded notice of claim of lien against proceeds under this
chapter, who disputes the broker’s claim in the notice of
claim of lien against proceeds, may apply by motion to the
superior court for the county where the commercial real
estate, or some part thereof, is located for an order directing
the broker to appear before the court at a time no earlier
than seven nor later than fifteen days following the date of
service of the motion and order on the broker, to show cause
as to why the relief requested should not be granted. The
motion must state the grounds upon which relief is asked
and must be supported by the affidavit of the owner setting
forth a concise statement of the facts upon which the motion
is based.

(2) The order to show cause must clearly state that if
the broker fails to appear at the time and place noted, the
notice of claim of lien against proceeds must be released,
with prejudice, and the broker must be ordered to pay the
costs requested by the owner, including reasonable attorneys’
fees.

(3) If, following a hearing on the matter, the court
determines that the owner is not a party to an agreement
which will result in the owner being obligated to pay to the
broker a commission pursuant to the terms of a commission
agreement, the court shall issue an order releasing the notice
of claim of lien against proceeds and awarding costs and
reasonable attorneys’ fees to the owner to be paid by the
broker. If the court determines that the owner is a party to
an agreement which will result in the owner being obligated
to pay to the broker a commission pursuant to the terms of
a commission agreement, the court shall issue an order so
stating and awarding costs and reasonable attorneys’ fees to
the broker, to be paid by the owner. Such orders are final
judgments.

(4) Proceedings under this section shall not affect other
rights and remedies available to the parties under this chapter
or otherwise. [1997 c 315 § 3.]

60.42.030 Lien on net rental proceeds—Order to
show cause—Hearing. (1) If a broker has a lien on net
rental proceeds pursuant to RCW 60.42.010(2), and the
broker has recorded a notice of claim of lien against pro-
ceeds and otherwise complied with the requirements of this
chapter, the broker may apply by motion to the superior
court for the county where the commercial real estate, or
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some part thereof, is located, for an order directing the
owner to appear before the court at a time no earlier than
seven nor later than fifteen days following the date of
service of the motion and order on the owner, and show
cause as to why the relief requested should not be granted.
The motion must state the grounds upon which relief is
asked, and must be supported by the affidavit of the broker
setting forth a concise statement of the facts upon which the
motion is based.

(2) The order to show cause must clearly state that if
the owner fails to appear at the time and place noted, the
broker shall be entitled to an order enjoining the owner from
paying the net rental proceeds from such lease to any party
other than the broker, and that the owner shall be ordered to
pay the costs requested by the broker, including reasonable
attorneys’ fees.

(3) If, following a hearing on the matter, the court
determines that the owner is, or was, a party to an agreement
for the lease of commercial real estate, which did or will
result in the owner being obligated to pay to the broker a
commission pursuant to the terms of a commission agree-
ment, the court shall issue an order enjoining the owner from
paying the net rental proceeds from such lease to any party
other than the broker. The court shall also order the owner
to pay such net rental proceeds to the broker and award costs
and reasonable attorneys’ fees to the broker, to be paid by
the owner. If the court determines that the owner is not, or
was not, a party to an agreement for the lease of commercial
real estate, which did or will result in the owner being
obligated to pay to the broker a commission pursuant to the
terms of a commission agreement, the court shall issue an
order so stating and awarding costs and reasonable attorneys’
fees to the owner, to be paid by the broker. Such orders are
final judgments.

(4) Proceedings under this section shall not affect other
rights and remedies available to the parties under this chapter
or otherwise. [1997 c 315 § 4.]

60.42.040 Priority of lien claims, All statutory liens,
consensual liens, mortgages, deeds of trust, assignments of
rents, and other encumbrances, including all advances or
charges made or accruing thereunder, whether voluntary or
obligatory, and all modifications, extensions, renewals, and
replacements thereof, recorded prior to the recording of a
notice of claim of lien against proceeds have priority over a
lien created under this chapter. A prior recorded lien
includes, without limitation, a valid materialmen’s or
mechanic’s lien claim that is recorded after the recording of
the broker’s notice of claim of lien against proceeds but
which relates back to a date prior to the recording date of
the broker’s notice of claim of lien against proceeds. [1997
c315§5]

60.42.050 Deposit made pending resolution of
amounts due—Recording of receipt—Release of notice of
claim of lien. A notice of claim of lien against proceeds
recorded under this chapter must be released without further
act, upon the recording of a receipt showing the deposit with
the superior court of the county in which the commercial
real estate, or some part thereof, is located, of an amount
equal to one and one-quarter times the amount of the lien
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claimed. The receipt shall be recorded in the office in which
the notice of claim was recorded. The amount of the deposit
in the superior court shall be held pending a resolution of
amounts due to the broker and the owner. [1997 ¢ 315 § 6.]

60.42.060 County auditor or recorder—Duties—
Fees. The county auditor or recorder shall record the notice
of claim of lien against proceeds, and any release thereof, in
the same manner as deeds and other instruments of title are
recorded under chapter 65.08 RCW. Notices of claim of lien
against proceeds for registered land need not be recorded in
the Torrens register. The county auditor or recorder may not
charge a higher fee for recording a notice of claim of lien
against proceeds, or for a release thereof, than what the
county auditor or recorder charges for other documents.
[1997 c 315 § 7.]

60.42.070 Delivery of notice of claim of lien—
Form—Time effective—Address. Notices to be delivered
to a party under this chapter, other than service of process as
required in civil actions, shall be by service of process, or by
registered or certified mail, return receipt requested, or by
personal or electronic delivery and obtaining evidence of
delivery in the form of a receipt or other paper or electronic
acknowledgment by the party to whom the notice is deliv-
ered or an affidavit of service. Delivery is effective at the
time of personal service, or personal or electronic delivery,
or three days following deposit in the mail as required by
this section. Notice to a broker or owner may be given to
the address of the broker or owner that is contained in the
commission agreement, or such other address as is contained
in a written notice from the broker or owner to the party
giving the notice. If no address is provided in the com-
mission agreement, the notice to the broker may be given to
the broker’s address of record with the department of
licensing pursuant to chapter 18.85 RCW and notice to the
owner may be given to the address of the commercial real
estate. [1997 c 315 § 8.)

60.42.900 Application. This chapter applies to lien
claims based on a commission agreement entered into on, or
after, July 27, 1997. [1997 c 315 § 9.]

60.42.901 Short title. This chapter may be known
and cited as the commercial real estate broker lien act.
[1997 c 315 § 10]

Chapter 60.44

LIEN OF DOCTORS, NURSES, HOSPITALS,
AMBULANCE SERVICES

Sections

60.44.010 Liens authorized.

60.44.020 Notice of lien—Contents—Filing.
60.44.030 Record of claims.

60.44.040 Taking note—Effect on lien.

60.44.050 Settlement of damages—Effect on lien.
60.44.060 Enforcement of lien—Payment as evidence.

Lien of department of social and health services for medical care of injured
recipient, payment of tort feasor or tort feasor's insurer does not
discharge lien: RCW 74.09.180, 43.20B.040. and 43.20B.050.
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Lien on funds withheld by employer from employee’s pay: RCW 49.52.030
and 49.52.040.

60.44.010 Liens authorized. Every operator, whether
private or public, of an ambulance service or of a hospital,
and every duly licensed nurse, practitioner, physician, and
surgeon rendering service, or transportation and care, for any
person who has received a traumatic injury and which is ren-
dered by reason thereof shall have a lien upon any claim,
right of action, and/or money to which such person is
entitled against any tort-feasor and/or insurer of such tort-
feasor for the value of such service, together with costs and
such reasonable attorney’s fees as the court may allow,
incurred in enforcing such lien: PROVIDED, HOWEVER,
That nothing in this chapter shall apply to any claim, right
of action, or money accruing under the workers’ compensa-
tion act of the state of Washington, and: PROVIDED,
FURTHER, That all the said liens for service rendered to
any one person as a result of any one accident or event shall
not exceed twenty-five percent of the amount of an award,
verdict, report, decision, decree, judgment, or settlement.
[1987 ¢ 185 § 36; 1975 Istex.s. c250§ 1, 1937¢c 69 § 1,
RRS § 1209-1.]

Intent—Severability—1987 c 185: See notes following RCW
51.12.130.

60.44.020 Notice of lien—Contents—Filing. No
person shall be entitled to the lien given by RCW 60.44.010
unless such person shall, within twenty days after the date of
such injury or receipt of transportation or care, or, if settle-
ment has not been accomplished and payment made to such
injured person, then at any time before such settlement and
payment, file for record with the county auditor of the
county in which said service was performed, a notice of
claim stating the name and address of the person claiming
the lien and whether such person claims as a practitioner,
physician, nurse, ambulance service, or hospital, the name
and address of the patient and place of domicile or resi-
dence, the time when and place where the alleged fault or
negligence of the tort-feasor occurred, and the nature of the
injury if any, the name and address of the tort-feasor, if
same or any thereof are known, which claim shall be
subscribed by the claimant and verified before a person
authorized to administer oaths. [1975 Ist ex.s. ¢ 250 § 2;
1937 ¢ 69 § 2; RRS § 1209-2]]

60.44.030 Record of claims. The county auditor shall
record the claims mentioned in this chapter in a book to be
kept by him for that purpose, which record must be indexed

as deeds and other conveyances are required by law to be in-
dexed. [1937 ¢ 69 § 3; RRS § 1209-4.]

60.44.040 Taking note—Effect on lien. The taking
of a promissory note or other evidence of indebtedness for
any services performed, as provided in this chapter, shall not
discharge the lien therefor unless expressly received as a
payment for such services and so specified therein. (1937 c
69 § 4; RRS § 1209-4]

60.44.050 Settlement of damages—Effect on lien.
No settlement made by and between the patient and tort
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feasor and/or insurer shall discharge the lien against any
money due or owing by such tort feasor or insurer to the
patient or relieve the tort feasor and/or insurer from liability
by reason of such lien unless such settlement also provides
for the payment and discharge of such lien or unless a
written release or waiver of any such claim of lien, signed
by the claimant, be filed in the court where any action has
been commenced on such claim, or in case no action has
been commenced against the tort feasor and/or insurer, then
such written release or waiver shall be delivered to the tort
feasor and/or insurer. [1937 ¢ 69 § 5; RRS § 1209-5.]

60.44.060 Enforcement of lien—Payment as evi-
dence. Such lien may be enforced by a suit at law brought
by the claimant or his assignee within one year after the
filing of such lien against the said tort feasor and/or insurer.
In the event that such tort feasor and/or insurer shall have
made payment or settlement on account of such injury, the
fact of such payment shall only for the purpose of such suit
be prima facie evidence of the negligence of the tort feasor
and of the liability of the payer to compensate for such
negligence. [1937 c 69 § 6; RRS § 1209-6.]

Chapter 60.45

LIEN OF DEPARTMENT OF SOCIAL AND
HEALTH SERVICES FOR MEDICAL CARE
FURNISHED INJURED RECIPIENT

Sections

60.45.010 Medical care to injured recipient—Recovery of cost against
tort feasor or tort feasor’s insurer—Lien created, fil-
ing—Payment to recipient does not discharge lien.

60.45.010 Medical care to injured recipient—
Recovery of cost against tort feasor or tort feasor’s
insurer—Lien created, filing—Payment to recipient does
not discharge lien. See RCW 74.09.180, 43.20B.040, and
43.20B.050.

Chapter 60.52
LIEN FOR SERVICES OF SIRES

Sections

60.52.010  Liens authorized—Filing statement.

60.52.020  Auditor’s certificate—Contents—Posting.

60.52.030  Statement of lien—Filing—Duration of lien.

60.52.035 Delivery of semen by artificial insemination procedures—
Lien upon female or offspring—No filing—Duration of
lien—Statement of account.

60.52.040 Foreclosure of lien.

60.52.050  Auditor’s fees.

60.52.010 Liens authorized—Filing statement. In
order to secure to the owner or owners of sires payment for
service, the following provisions are enacted: That every
owner of a sire having a service fee, in order to have a lien
upon the female served, and upon the get of any such sire,
under the provisions of this chapter, for such service, shall
file for record with the county auditor of the county where
said sire is kept for service a statement, verified by oath or
affirmation, to the best of his knowledge and belief, giving
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the name, age, description and pedigree, as well as the terms
and conditions upon which such sire is advertised for
service: PROVIDED, That owners of sires who are not in
possession of pedigrees for such sires shall not be debarred
from the benefits of this chapter. [1890 p 451 § 1; RRS §
3056.]

60.52.020 Auditor’s certificate—Contents—Posting.
The county auditor, upon the receipt of the statement as
specified in RCW 60.52.010, duly verified by affidavit, shall
issue a certificate to the owner or owners of said sire, which
shall be posted by the owner in a conspicuous place where
said sire may be stationed, which certificate shall state the
name, age, description, pedigree and ownership of such sire,
the terms and conditions upon which the said sire is adver-
tised for service, and that the provisions of this chapter, so
far as relates to the filing of the statement aforesaid, has
been complied with. [1890 p 451 § 2; RRS § 3057.]

60.52.030 Statement of lien—Filing—Duration of
lien. The owner or owners of any such sire receiving such
certificate, by complying with RCW 60.52.010 and
60.52.020, shall obtain and have a lien upon the female
served for the period of eighteen months from the date of
service, or upon the get of any such sire for the period of
one year from the date of birth of such get: PROVIDED,
Said owner or owners shall file for record a statement of
account, verified by affidavit, with the county auditor of the
county wherein the service has been rendered, of the amount
due such owner or owners for said service, together with a
description of the female served, within ten months from the
date of service or date of birth, as the case may be: PRO-
VIDED FURTHER, That the lien upon the get of any such
sire shall be a preferred lien: AND PROVIDED FURTHER,
That no sale or transfer of any female animal served shall
defeat the right of such lien holder. [1998 ¢ 99 § 1; 1913 ¢
53§ 1, 1890 p 451 § 3; RRS § 3058.]

Effective date—1998 ¢ 99: "This act takes effect July 1, 1998."
[1998 ¢ 99 § 3.]

60.52.035 Delivery of semen by artificial insemina-
tion procedures—Lien upon female or offspring—No
filing—Duration of lien—Statement of account. When an
owner of a sire, or an owner of semen from sires, provides,
for the insemination of a female, reproductively viable
semen from the sire, the owner of the sire, or the owner of
the semen, without satisfying the requirements of RCW
60.52.010 and 60.52.020, upon delivery of the semen by
artificial insemination procedures, obtains and has a lien
upon the female to which the semen is delivered by artificial
insemination procedures, or a lien upon the offspring of that
female as the result of delivery of the semen by artificial
insemination procedures. The lien upon the female survives
for eighteen months from the date of the insemination
procedure; the lien upon the offspring survives for one year
from the date of birth of the resulting offspring. However,
the owner of the sire, or the owner of the semen, must,
within ten months of the date of the insemination procedure
or the date of birth, file for record, with the county auditor
of the county where the insemination procedure was ren-
dered, a statement of account, verified by affidavit. indicat-
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ing the amount due to the owner for the reproductively
viable semen, along with a description of the female or the
name and address of the person for whom the procedure was
provided. The lien, whether upon the female or upon the
offspring, is a preferred lien. Sale or transfer of the insemi-
nated female or of the offspring does not defeat the right of
the lien holder. [1998 c 99 § 2.]
Effective date—1998 c 99: See note following RCW 60.52.030.

60.52.040 Foreclosure of lien. Liens under this
chapter may be foreclosed as provided in chapter 60.10
RCW. [1995¢c 62 § 11, 1969 c 82 § 14; 1890 p 452 § 4;
RRS § 3059.]

60.52.050 Auditor’s fees. For filing certificate,
making copy of such affidavit, and the certificate of date of
such filing, the clerk of record shall be entitled to the same
fees as are provided by law for similar service in regard to
chattel mortgages. [1890 p 452 § 5; RRS § 3059 1/2.]
Fees for filing chattel mortgages: RCW 62A.9-403(4), (5).

Chapter 60.56
AGISTER AND TRAINER LIENS

Sections

60.56.005 Definition of "agister."

60.56.010 Liens created.

60.56.015 Liens perfected.

60.56.018  Potential sale of animal to which lien is attached—Notice to
lien holder and potential buyer.

60.56.021  Violation of RCW 60.56.018—Civil action for damages—
Civil fine.

60.56.025 Lien created for care of animal seized by law enforcement
officer.

60.56.035  Expiration of lien.

60.56.050 Enforcement of lien.

60.56.005 Definition of "agister."” For purposes of
this chapter "agister” means a farmer, ranchman, herder of
cattle, livery and boarding stable keeper, veterinarian, or
other person, to whom horses, mules, cattle, or sheep are
entrusted for the purpose of feeding, herding, pasturing,
training, caring for, or ranching. [1993 ¢ 53 § 1.]

60.56.010 Liens created. Any agister shall have a
lien upon the horses, mules, cattle, or sheep, and upon the
proceeds or accounts receivable from such animals, for such
amount that may be due for the feeding, herding, pasturing,
training, caring for, and ranching of the animals, and shall be
authorized to retain possession of the horses, mules, cattle,
or sheep, until the amount is paid or the lien expires,
whichever first occurs. The lien attaches on the date such
amounts are due and payable but are unpaid. [1993 ¢ 53 §
2; 1989 ¢ 67 § 1; 1987 ¢ 233 § 1, 1909 ¢ 176 § 1; RRS §
1197.]

60.56.015 Liens perfected. An agister who holds a
lien under RCW 60.56.010 shall perfect the lien by (1)
posting notice of the lien in a conspicuous location on the
premises where the lien holder is keeping the animal or
animals, (2) providing a copy of the posted notice to the
owner of the animal or animals, and (3) providing a copy of
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the posted notice to any lien creditor as defined in RCW
62A.9-301(3) if the amount of the agister lien is in excess of
one thousand five hundred dollars. A lien creditor may be
determined through a search under RCW 62A.9-409. The
lien holder is entitled to collect from the buyer, the seller, or
the person selling on a commission basis if there is a failure
to make payment to the perfected lien holder. [1993 c 53 §
3, 1989 c 67 § 2.]

60.56.018 Potential sale of animal to which lien is
attached—Notice to lien holder and potential buyer. A
party subject to a lien under RCW 60.56.010 shall notify (1)
the lien holder of a potential sale of the animal or animals to
which the lien is attached, (2) a potential buyer of the
existence of the unsatisfied lien against the animal or
animals for sale, and (3) any lien holder of record of the
potential sale of the animal or animals and of the existence
of the unsatisfied lien. [1993 c 53 § 4.]

60.56.021 Violation of RCW 60.56.018—Civil action
for damages—Civil fine. A person injured by a violation
of RCW 60.56.018 may bring civil action in the appropriate
court of jurisdiction to recover the actual damages sustained,
together with the costs of the suit, including reasonable
attorney fees and any other costs associated with satisfaction
of the lien. The court may, in its discretion, increase the
award of damages to an amount not to exceed three times
the actual damages sustained.

If damages are awarded under this section, the court
may impose on a liable party a civil fine of not more than
one thousand dollars to be paid to the plaintiff. [1993 c 53
§5]

60.56.025 Lien created for care of animal seized by
law enforcement officer. If a law enforcement officer
authorizes removal of an animal pursuant to chapter 16.52
RCW, the person or entity receiving the animal and aiding
in its care or restoration to health shall have a lien upon the
animal for the cost of feeding, pasturing, and caring other-
wise for the animal. The lien attaches on the date such costs
are due and payable but are unpaid. Any such person is
authorized to retain possession of the animal until such costs
are paid or the lien expires, whichever first occurs. [1987 c
233 § 2]

60.56.035 Expiration of lien. Any lien created by
this chapter shall expire one hundred eighty days after it
attaches, unless, within that period, an action to enforce the
lien is filed pursuant to RCW 60.56.050. [1993 c 53 § 6;
1987 ¢ 233 § 3.]

60.56.050 Enforcement of lien. Any person having
a lien under the provisions of this chapter may enforce the
same under chapter 60.10 RCW or, at the agister’s option,
by an action in any court of competent jurisdiction. If
enforcement is through court proceeding, the property may
be sold on execution for the purpose of satisfying the
amount of the judgment and costs of sale, together with the
proper costs of keeping the same up to the time of the sale.
(1993 ¢ 53 § 7, 1987 c 233 § 4; 1891 ¢ 80 § 2; RRS §
1198. Formerly RCW 60.56.020, part.]
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Chapter 60.60

LIEN FOR TRANSPORTATION, STORAGE,
ADVANCEMENTS, ETC.

Sections

60.60.010 Liens created.

60.60.020 Livestock and perishable property—Sale of.
60.60.030 Sale of other property.

60.60.040 Application of proceeds.

60.60.050 Special contract not affected.

60.60.060 Notice, how given.

60.60.010 Liens created. Every person, firm or
corporation who, as a commission merchant, carrier, wharf-
inger or storage warehouseman, shall make advances for
freight, transportation, wharfage or storage upon the personal
property of another, or shall carry or store such personal
property, shall have a lien thereon, so long as the same
remains in his possession, for the charges for advances,
freight, transportation, wharfage or storage, and it shall be
lawful for such person, firm or corporation to cause such
property to be sold as is herein in this chapter provided.
[1927 c 144 § 1; Code 1881 § 1980; 1863 p 421 § 11; 1860
p 288 § 11; RRS § 1191.]

60.60.020 Livestock and perishable property—Sale
of. If said property consists of livestock, the maintenance of
which at the place where kept is wasteful and expensive in
proportion to the value of the animals, or consists of
perishable property liable, if kept, to destruction, waste or
great depreciation, the person, firm or corporation having
such lien may sell the same upon giving ten days’ notice.
[1927 c 144 § 2; Code 1881 § 1981; 1863 p 421 § 13; 1860
p 288 § 13; RRS § 1192)]

60.60.030 Sale of other property. All other property
upon which such charges may be unpaid, due, and a lien
after the same shall have remained in store uncalled for, for
a period of thirty days after such charges shall have become
due, may be sold by the person or persons having a lien for
the payment of such charges upon giving ten days’ notice:
PROVIDED, That where the property can be conveniently
divided into separate lots or parcels, no more lots or parcels
shall be sold than shall be sufficient to pay the charges due
on the day of sale, and the expenses of the sale. [Code 1881
§ 1982; 1863 p 421 § 12; 1860 p 288 § 12; RRS § 1193.]

60.60.040 Application of proceeds. The moneys
arising from sales made under the provisions of this chapter
shall first be applied to the payment of the costs and
expenses of the sale, and then to the payment of the lawful
charges of the person or persons having a lien thereon for
advances, freight, transportation, wharfage or storage, for
whose benefit the sale shall [have] been made; the surplus,
if any, shall be retained subject to the future lawful charge
of the person or persons for whose benefit the sale was
made, upon the property of the same owner still remaining
in store uncalled for, if any there be, and to the demand of
the owner of the property, who shall have paid such charges
or otherwise satisfied such lien, and all moneys remaining
uncalled for, for the period of three months, shall be paid to
the county treasurer, and shall remain in his hands a special
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fund for the benefit of the lawful claimant thereof. [Code
1881 § 1983; 1863 p 421 § 14; 1860 p 288 § 14; RRS §
1194.]

60.60.050 Special contract not affected. Nothing in
this chapter contained shall be so construed as to alter or
affect the terms of any special contract in writing, made by
the parties as to the advances, affreightment, wharfage or
storage; but when any such special contract shall have been
made, its terms shall govern irrespective of this chapter.
[Code 1881 § 1984; RRS § 1195.]

60.60.060 Notice, how given. All notices required
under this chapter shall be given as is or may be by law
provided in cases of sales of personal property upon execu-
tion. [Code 1881 § 1985; 1863 p 421 § 15; 1860 p 288 §
15; RRS § 1196.]

Sale of property on execution: Chapter 6.2] RCW.

Chapter 60.64

LIEN OF HOTELS, LODGING AND BOARDING
HOUSES—1915 ACT

Sections

60.64.003 "Hotel" defined.

60.64.005 Record of guests—Hotels and trailer camps

60.64.007 Liability for loss of valuables, baggage and other property.

60.64.010 Lien on property of guest—"Guest" defined.

60.64.040 Sale—Notice—Disposition of funds.

60.64.050 Obtaining accommodations by fraud—Penalty.

Lien of hotels, lodging and boarding houses—1890 act: Chapter 60.66
RCW.
60.64.003 "Hotel" defined. See RCW 19.48.010.

60.64.005 Record of guests—Hotels and trailer
camps. See RCW 19.48.020.

60.64.007 Liability for loss of valuables, baggage
and other property. See RCW 19.48.030 and 19.48.070.

60.64.010 Lien on property of guest—'" Guest"
defined. The keeper of any hotel, boarding house or lodging
house, whether individual, partnership or corporation, has a
lien upon, and may retain, all baggage, sample cases, and
other property, lawfully in the possession of a guest, boarder,
or lodger, brought upon the premises by such guest, boarder,
or lodger, for the proper charges due from him or her, on
account of his or her food, board, room rent, lodging and ac-
commodation, and for such extras as are furnished at his or
her request, and for all money and credit paid for or ad-
vanced to him or her; and for the costs of enforcing such
lien; and said hotel keeper, inn keeper, lodging house keeper
or boarding house keeper, shall have the right to retain and
hold possession of such baggage, sample cases and other
property until the amount of such charges and moneys be
fully paid, and to sell such baggage, sample cases, or other
property for the payment of such lien, charges and moneys
in the manner provided in RCW 60.64.040; and such
baggage, sample cases and property shall not be subject to
attachment or execution until such lien and storage charges
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and the cost of satisfying such lien are fully satisfied:
PROVIDED, HOWEVER, That if any baggage, sample
cases, or property becoming subject to the lien herein
provided for does not belong to the guest, boarder or lodger
who incurred the charges or indebtedness secured thereby at
the time when such charges or indebtedness shall be in-
curred, and if the hotel, inn, boarding house or lodging house
keeper entitled to such lien receives actual notice of such
fact at any time before the sale of such baggage, sample
cases or property hereunder, then and in that event such
baggage, sample cases and property which are subject to said
lien and do not belong to said guest, boarder or lodger at the
time when such charges or indebtedness shall be incurred,
shall not be subject to sale in the manner herein provided,
but the same may be sold in the manner provided by law for
the sale of property under a writ of execution to satisfy a
judgment obtained in any action brought to recover the said
charges or indebtedness. A guest, within the meaning of this
chapter and chapter 19.48 RCW, includes each and every
person who is a member of the family of, or dependent
upon, a guest, boarder or lodger, in such hotel, inn, boarding
house or lodging house, and for whose support such tenant,
guest, boarder or lodger is legally liable. [1929 c 216 § 4;
1915 ¢ 190 § 5; RRS § 6864. Formerly RCW 60.64.010
through 60.64.030.]
Severability—1929 ¢ 216: See RCW 19.48.900.

60.64.040 Sale—Notice—Disposition of funds. If
such lien and all such charges and moneys are not fully paid
and satisfied within sixty days from the time when such
charges and moneys, respectively, become due, the keeper of
such hotel, inn, boarding house or lodging house, may then
proceed to sell such baggage, sample cases and other
property, or any part thereof, at public auction, after giving
ten days notice of the time and place of sale by posting said
notice in three public places in the city or town wherein such
hotel, inn, boarding house or lodging house is located, and
by mailing a notice of the time and place of sale to such
guest[,] boarder or lodger at the place of residence, if any,
registered by him or her on the register, if any, of said hotel,
inn, boarding house or lodging house; and after satisfying the
lien and paying all legal charges due from such guest,
boarder or lodger, including proper charges for storage of the
said baggage, sample cases or property, and any expense of
selling the same that may accrue, any residue remaining
shall, on demand, within one year after such sale, be paid to
such guest, boarder or lodger, or his or her legal representa-
tives: PROVIDED, HOWEVER, That should such guest,
boarder or lodger fail or refuse to register from any partic-
ular town or city, or not register at all, the notice herein
required to be mailed shall be addressed to the name of such
guest, boarder or lodger at the city or town wherein such
hotel, inn, boarding house or lodging house is located; and
such sale shall be a perpetual bar to any action against said
hotel, inn, boarding house or lodging house keeper for the
recovery of such baggage, sample cases, or property, or of
the value thereof, or for any damage arising from the failure
of such guest, boarder or lodger to receive such baggage,
sample cases, or property. (1929 ¢ 216§ 5; 1915 ¢ 190 § 6;
RRS § 6865.]
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60.64.050 Obtaining accommodations by fraud—
Penalty. See RCW 19.48.110.

Chapter 60.66

LIEN OF HOTELS, LODGING AND BOARDING
HOUSES—1890 ACT

Sections

60.66.010 Lien on property of guest.
60.66.020  Sale to satisfy lien—Notice.

Lien of hotels, lodging and boarding houses—1915 act: Chapter 60.64
RCW.

60.66.010 Lien on property of guest. Hereafter all
hotel keepers, inn keepers, lodging house keepers and
boarding house keepers in this state shall have a lien upon
the baggage, property, or other valuables of their guests,
lodgers or boarders, brought into such hotel, inn, lodging
house or boarding house by such guests, lodgers or boarders,
for the proper charges due from such guests, lodgers or
boarders for their accommodation, board or lodging and such
other extras as are furnished at their request, and shall have
the right to retain in their possession such baggage, property
or other valuables until such charges are fully paid, and to
sell such baggage, property or other valuables for the
payment of such charges in the manner provided in RCW
60.66.020. [1890 p 96 § 1; RRS § 1201]

60.66.020 Sale to satisfy lien—Notice. Whenever
any baggage, property or other valuables which have been
retained by any hotel keeper, inn keeper, lodging house
keeper or boarding house keeper, in his possession by virtue
of the provision of RCW 60.66.010, shall remain unre-
deemed for the period of three months after the same shall
have been so retained, then it shall be lawful for such hotel
keeper, inn keeper, lodging house keeper or boarding house
keeper to sell such baggage, property or other valuables at
public auction, after giving the owner thereof ten days’
notice of the time and place of such sale, through the post
office, or by advertising in some newspaper published in the
county where such sale is made, or by posting notices in
three conspicuous places in such county, and out of the
proceeds of such sale to pay all legal charges due from the
owner of such baggage, property or valuables, including
proper charges for storage of the same, and the overplus, if
any, shall be paid to the owner upon demand. [1890 p 96 §
2, RRS § 1202]

Chapter 60.68
UNIFORM FEDERAL LIEN REGISTRATION ACT

(Formerly: Lien for internal revenue taxes)

Sections

60.68.005 Application of chapter.

60.68.015 Notice of federal liens.

60.68.02S  Certification of federal liens.

60.68.035  Fees for recording or filing federal liens.

60.68.045 Tax lien index—Duties of county auditor—Uniform com-
mercial code filing system—Department of licensing.

60.68.900  Uniform application of chapter.

60.68.901  Short title.

60.68.902  Effective date—1988 c 73.
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60.68903  Effective date—1992 ¢ 133.

60.68.005 Application of chapter. This chapter
applies only to federal tax liens and to other federal liens,
notices of which under any act of congress or any regulation
adopted pursuant thereto are required or permitted to be

recorded in the same manner as notices of federal tax liens.
(1988 c 73 § 1.]

60.68.015 Notice of federal liens. (1) Notices of
liens, certificates, and other notices affecting federal tax liens
or other federal liens must be recorded for record in accor-
dance with this chapter.

(2) Notices of liens upon real property for obligations
payable to the United States and certificates and notices
affecting the liens shall be recorded in the office of the
recorder of the county in which the real property subject to
the liens is situated.

(3) Notices of federal liens upon personal property,
whether tangible or intangible, for obligations payable to the
United States and certificates and notices affecting the liens
shall be filed with the department of licensing. [1992 ¢ 133
§1; 1988 c 73 § 2]

60.68.025 Certification of federal liens. Certification
of notices of liens, certificates, or other notices affecting
federal liens by the United States secretary of the treasury or
the secretary’s delegate, or by an official or entity of the
United States responsible for recording or certifying of
notice of any other lien, entitles those liens to be recorded
and no other attestation, certification, or acknowledgement
is necessary. [1988 ¢ 73 § 3.]

60.68.035 Fees for recording or filing federal liens.
(1) The fee for recording a lien on real estate with the
county auditor shall be as set forth in RCW 36.18.010.

(2) The fee for filing liens of personal property with the
department of licensing of the state of Washington shall be
as determined by the department.

(3) The recording or filing officer shall bill the district
directors of the internal revenue service or other appropriate
federal officials on a monthly basis for fees for documents
filed for record by them. [1992 c 133 § 2; 1988 ¢ 73 § 4.]

60.68.045 Tax lien index—Duties of county audi-
tor—Uniform commercial code filing system—
Department of licensing. (1) When a notice of a tax lien
is recorded under RCW 60.68.015(2), the county auditor
shall forthwith enter it in an alphabetical tax lien index to be
provided by the board of county commissioners showing on
one line the name and residence of the taxpayer named in
the notice, the collector’s serial number of the notice, the
date and hour of recording, and the amount of tax and
penalty assessed.

(2) When a notice of a tax lien is filed under RCW
60.68.015(3), the department of licensing shall enter it in the
uniform commercial code filing system showing the name
and address of the taxpayer as the debtor, and the internal
revenue service as a secured party, and include the
collector’s serial number of the notice, the date and hour of
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filing, and the amount of tax and penalty assessed. [1992 ¢
133§ 3;1988¢c 73 §5.]

60.68.900 Uniform application of chapter. This
chapter shall be applied and construed to effectuate its
general purpose to make uniform the law with respect to the
subject of this chapter among states enacting it. [1988 ¢ 73

§6.]

60.68.901 Short title. This chapter may be known
and cited as the uniform federal lien registration act. [1988
c73§7]

60.68.902 Effective date—1988 c 73. This chapter
shall take effect July 1, 1988. [1988 c 73 § 10.]

60.68.903 Effective date—1992 c 133. This act is
necessary for the immediate preservation of the public peace,
health, or safety, or support of the state government and its
existing public institutions, and shall take effect July 1, 1992.
(1992 c 133 § 4]

Chapter 60.70

LIMITATIONS ON NONCONSENSUAL
COMMON LAW LIENS

Sections

60.70.010  Intent—Definitions.

60.70.020  Real property common law liens unenforceable—Personal
property common law liens limited.

60.70.030  No duty to accept filing of common law lien—Filing of a
notice of invalid lien.

60.70.040 No duty to disclose record of common law lien.

60.70.050  Immunity from liability for failure to accept filing or dis-
close common law lien.

60.70.060 Petition for order directing common law lien claimant to
appear before court—Service of process—Filing fee—
Costs and attorneys’ fees.

60.70.070  Claim of lien against a federal, state, or local official or

employee—Performance of duties—Validity.

60.70.010 Intent—Definitions. (1) It is the intent of
this chapter tolimit the circumstances in which
nonconsensual common law liens shall be recognized in this
state.

(2) For the purposes of this chapter:

(a) "Lien” means an encumbrance on property as
security for the payment of a debt;

(b) "Nonconsensual common law lien" is a lien that:

(i) Is not provided for by a specific statute;,

(ii) Does not depend upon the consent of the owner of
the property affected for its existence; and

(iii) Is not a court-imposed equitable or constructive
lien;

(c) "State or local official or employee” means an
appointed or elected official or any employee of a state
agency, board, commission, department in any branch of
state government, or institution of higher education; or of a
school district, political subdivision, or unit of local govern-
ment of this state; and

[Title 60 RCW—page 38)

Title 60 RCW: Liens

(d) "Federal official or employee" means an employee
of the government and federal agency as defined for purpos-
es of the federal tort claims act, 28 U.S.C. Sec. 2671.

(3) Nothing in this chapter is intended to affect:

(a) Any lien provided for by statute;

(b) Any consensual liens now or hereafter recognized
under the common law of this state; or

(c) The ability of courts to impose equitable or construc-
tive liens. [1995c 19 § 1; 1986 c 181 § 1.]

60.70.020 Real property common law liens unen-
forceable—Personal property common law liens limited.
Nonconsensual common law liens against real property shall
not be recognized or enforceable. Nonconsensual common
law liens claimed against any personal property shall not be
recognized or enforceable if, at any time the lien is claimed,
the claimant fails to retain actual lawfully acquired posses-
sion or exclusive control of the property. (1986 c 181 § 2.]

60.70.030 No duty to accept filing of common law
lien—Filing of a notice of invalid lien. (1) No person has
a duty to accept for filing or recording any claim of lien
unless the lien is authorized by statute or imposed by a court
having jurisdiction over property affected by the lien, nor
does any person have a duty to reject for filing or recording
any claim of lien, except as provided in subsection (2) of
this section.

(2) No person shall be obligated to accept for filing any
claim of lien against a federal, state, or local official or
employee based on the performance or nonperformance of
that official’s or employee’s duties unless accompanied by
a specific order from a court of competent jurisdiction
authorizing the filing of such lien.

(3) If a claim of lien as described in subsection (2) of
this section has been accepted for filing, the recording
of ficer shall accept for filing a notice of invalid lien signed
and submitted by the assistant United States attorney
representing the federal agency of which the individual is an
official or employee; the assistant attorney general represent-
ing the state agency, board, commission, department, or
institution of higher education of which the individual is an
official or employee; or the attorney representing the school
district, political subdivision, or unit of local government of
this state of which the individual is an official or employee.
A copy of the notice of invalid lien shall be mailed by the
attorney to the person who filed the claim of lien at his or
her last known address. No recording officer or county shall
be liable for the acceptance for filing of a claim of lien as
described in subsection (2) of this section, nor for the accep-
tance for filing of a notice of invalid lien pursuant to this
subsection. [1995c 19 § 4; 1986 c 181 § 3.]

60.70.040 No duty to disclose record of common
law lien. No person has a duty to disclose an instrument of
record or file that attempts to give notice of a common law
lien. This section does not relieve any person of any duty
which otherwise may exist to disclose a claim of lien
authorized by statute or imposed by order of a court having
jurisdiction over property affected by the lien. [1986 c 181

§ 4]
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60.70.050 Immunity from liability for failure to
accept filing or disclose common law lien. A person is not
liable for damages arising from a refusal to record or file or
a failure to disclose any claim of a common law lien of re-
cord. [1986 c 181 § 5.]

60.70.060 Petition for order directing common law
lien claimant to appear before court—Service of pro-
cess—Filing fee—Costs and attorneys’ fees. (1) Any
person whose real or personal property is subject to a
recorded claim of common law lien who believes the claim
of lien is invalid, may petition the superior court of the
county in which the claim of lien has been recorded for an
order, which may be granted ex parte, directing the lien
claimant to appear before the court at a time no earlier than
six nor later than twenty-one days following the date of
service of the petition and order on the lien claimant, and
show cause, if any, why the claim of lien should not be
stricken and other relief provided for by this section should
not be granted. The petition shall state the grounds upon
which relief is requested, and shall be supported by the
affidavit of the petitioner or his or her attorney setting forth
a concise statement of the facts upon which the motion is
based. The order shall be served upon the lien claimant by
personal service, or, where the court determines that service
by mail is likely to give actual notice, the court may order
that service be made by any person over eighteen years of
age, who is competent to be a witness, other than a party, by
mailing copies of the petition and order to the lien claimant
at his or her last known address or any other address deter-
mined by the court to be appropriate. Two copies shall be
mailed, postage prepaid, one by ordinary first class mail and
the other by a form of mail requiring a signed receipt
showing when and to whom it was delivered. The envelopes
must bear the return address of the sender.

(2) The order shall clearly state that if the lien claimant
fails to appear at the time and place noted, the claim of lien
shall be stricken and released and that the lien claimant shall
be ordered to pay the costs incurred by the petitioner,
including reasonable attorneys’ fees.

(3) The clerk of the court shall assign a cause number
to the petition and obtain from the petitioner a filing fee of
thirty-five dollars.

(4) If, following a hearing on the matter, the court
determines that the claim of lien is invalid, the court shall
issue an order striking and releasing the claim of lien and
awarding costs and reasonable attorneys’ fees to the peti-
tioner to be paid by the lien claimant. If the court deter-
mines that the claim of lien is valid, the court shall issue an
order so stating and may award costs and reasonable
attorneys’ fees to the lien claimant to be paid by the petition-
er. [1995¢c 19 § 2]

60.70.070 Claim of lien against a federal, state, or
local official or employee—Performance of duties—
Validity. Any claim of lien against a federal, state, or local
official or employee based on the performance or nonperfor-
mance of that official’s or employee’s duties shall be invalid
unless accompanied by a specific order from a court of
competent jurisdiction authorizing the filing of such lien or
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unless a specific statute authorizes the filing of such lien.
(1995 ¢ 19 § 3.]

Chapter 60.72
LANDLORD’S LIEN FOR RENT

Sections

60.72.010 Liens created—Priority—Extent—Exceptions
60.72.040  Foreclosure of lien

60.72.010 Liens created—Priority—Extent—
Exceptions. Any person to whom rent may be due, his or
her executors, administrators, or assigns, shall have a lien for
such rent upon personal property which has been used or
kept on the rented premises by the tenant, except property of
third persons delivered to or left with the tenant for storage,
repair, manufacture, or sale, or under conditional bills of sale
duly filed, and such property as is exempt from execution by
law. Such liens for rent shall be paramount to, and have
preference over, all other liens except liens for taxes, general
and special liens of labor, and liens of mortgages duly
recorded prior to the tenancy. Such liens shall not be for
more than two months’ rent due, except that a lien for up to
four months’ rent due may be established when the tenant is
renting a mobile home lot in a mobile home park as defined
in RCW 59.20.030. No lien may be enforced for any rent
or any installment thereof which has been due for more than
two months at the time of the commencement of an action
to foreclose such liens, except that a lien may be enforced
for rent due for up to four months at the time of the com-
mencement of an action to foreclose the lien when the tenant
is renting a mobile home lot in a mobile home park as
defined in RCW 59.20.030. No writing or recording shall be
necessary to create such lien; and if such property be re-
moved from the rented premises and not returned to the
owner, agent, executor, administrator, or assign, the lien
shall continue and be a superior lien on the property so
removed for ten days from the date of its removal, and the
lien may be enforced against the property wherever found.
In the event the property contained in the rented premises be
destroyed by fire or other elements, the lien shall extend to
any money that may be received by the tenant as indemnity
for the destruction of the property, nor shall the lien be lost
by the sale of the property, except merchandise sold in the
usual course of trade or to purchasers without notice of the
tenancy. The provisions of this chapter shall not apply to,
nor shall it be enforced against, the property of tenants in
dwelling houses or apartments or any other place that is used
exclusively as a home or residence of the tenant and his or
her family. [1990c 169 § 3; 1927 ¢ 108 § 1; 1917 c 165 §
I; RRS § 1203-1. Formerly RCW 60.72.010, 60.72.020,
60.72.030.]

60.72.040 Foreclosure of lien. Said lien may be
foreclosed as provided in chapter 60.10 RCW. [1995 c 62
§ 12; 1969 c 82 § 15; 1917 ¢ 165 § 2; RRS § 1203-2]]

Foreclosure of chattel mortguges: Article 62A.9 RCW.

[Title 60 RCW—page 39)



Chapter 60.76

Chapter 60.76

LIEN OF EMPLOYEES FOR CONTRIBUTIONS
TO BENEFIT PLANS

Sections

60.76.010 Lien authorized.

60.76.020  Notice of lien—Contents—Filing and serving.
60.76.030 Manner of serving notice.

60.76 040  Manner of enforcing lien—Costs.

60.76.050  Priority of lien.

60.76.010 Lien authorized. Every employer who is
required to pay contributions, by agreement or otherwise,
into a fund of any employee benefit plan in order that his
employee may participate therein, shall pay such contribu-
tions in the required amounts and at the stipulated time or
each employee affected thereby shall have a lien on the
earnings and on all property used in the operation of said
employer’s business to the extent of the moneys, plus any
penalties, due to be paid by or on his behalf in order to
qualify him for participation therein, and for any moneys
expended or obligations incurred for medical, hospital, or
other expenses to which he would have been entitled had
such required contributions been paid. [1961 c 86 § 1.]

60.76.020 Notice of lien—Contents—Filing and
serving. The lien claimant, or his representative on his
behalf, or the trustee of the fund on the claimant’s behalf,
within sixty days after such payment becomes due shall file
for record with the auditor of the county wherein the
claimant is or was employed by such employer a notice of
claim, containing a statement of the demand, the name of the
employer and the name of the person employing the claim-
ant, if known, with a statement of the pertinent terms and
conditions of the employee benefit plan and the time when
such contributions are due and were to have been paid, and
shall serve or mail a copy thereof to said employer within
such time. [1961 c 86 § 2.]

60.76.030 Manner of serving notice. Service of the
notice of claim may be made in the same manner as sum-
mons in civil actions. [1961 c 86 § 3.]

60.76.040 Manner of enforcing lien—Costs. The
lien may be enforced within the same time and in the same
manner as mechanics’ liens are foreclosed when said lien is
upon real property, or within the same time and in the same
manner as chattel liens are enforced when the lien is upon
personal property. The court may allow, as part of the costs
of the action, the moneys paid for filing or recording the
claim, a reasonable attomney’s fee in the superior court, court
of appeals, and supreme court, and court costs. [1971 ¢ 81
§ 130; 1961 c 86 § 4.]

60.76.050 Priority of lien. The lien created herein
shall be preferred to any encumbrance which may attach
after the contribution payments became due and is also
preferred to any encumbrance which may have attached
previous to that time, but which was not filed or recorded so
as to create constructive notice thereof prior to that time, and
of which the lien claimant had no notice. [1961 c 86 § S.]
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Chapter 60.80
LIEN FOR UNRECORDED UTILITY CHARGES

Sections

60.80.005  Definitions.

60.80.010  Seller of real property responsible for satisfying lien—
Closing agent’s duties and liabilities—Fee.

60.80.020  Seller’s duty to inform closing agent—Written waiver—
Closing agent’s duties—Utility’s duties—Payment of
final billing.

60.80.900 Effective date—1996 c 43.

60.80.005 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter:

(1) Except as otherwise provided in this subsection (1),
"charges” include: (a) All lawful charges assessed by a
utility operated under chapter 35.21, 35.67, 36.36, 36.89,
36.94, *56.16, 57.08, or 87.03 RCW, but not evidenced by
a recorded lien, recorded covenant, recorded agreement, or
special assessment roll filed with the city or county treasurer
or assessor, and not billed and collected with property taxes;
and (b) penalties and interest, and reasonable attorneys’ fees
and other costs of foreclosure if foreclosure proceedings
have been commenced.

(2) "Closing agent" means an escrow agent as defined
in RCW 18.44.010(4) or a person exempt from licensing and
registration requirements under RCW 18.44.020, handling the
escrow on the sale of the real property.

(3) "Real estate agent' means a real estate broker, real
estate salesperson, associate real estate broker, or person as
defined in RCW 18.85.010 (1) through (4).

(4) "Business day"” means a day the offices of the
county or counties in which the utility in question provides
service are open for business. [1996 c 43 § 1.]

*Reviser’s note: Chapter 56.16 RCW was repealed by 1996 ¢ 230
§ 1702, effective July I, 1997.

60.80.010 Seller of real property responsible for
satisfying lien—Closing agent’s duties and liabilities—
Fee. (1) Unless otherwise stated and acknowledged in
writing by the purchaser, the seller of a fee interest in real
property is responsible for satisfying, upon closing, any lien
provided for by RCW 35.21.290, 35.67.200, 36.36.045,
36.89.090, 36.94.150, *56.16.100, *57.08.080, or 87.03.445.

(2) No closing agent may refuse a written request by the
seller or purchaser of a fee interest in real property to
administer the disbursement of closing funds necessary to
satisfy unpaid charges as charges are defined in RCW
60.80.005. Except as otherwise provided in this subsection
(2), a closing agent who refuses such a written request is
liable to the purchaser for unpaid charges for utility services
covered by the request. A closing agent is not liable if the
closing agent’s refusal is based on the seller’s inaccurate or
incomplete identification of utilities providing service to the
property, or if a utility fails to provide an estimated or actual
final billing, or written extension of the per diem rate, as
required by RCW 60.80.020, or if disbursement of closing
funds necessary to satisfy the unpaid charges would violate
RCW 18.44.070.

(3) A closing agent may charge a fee for performing the
services required of the closing agent by this chapter, which
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fee may be in addition to other fees or settlement charges
collected in the course of ordinary settlement practices.
(1996 c 43 § 2.]

*Reviser’s note: RCW 56.16.100 and 57.08.080 were repealed by
1996 ¢ 230 §& 1702 and 1703, respectively, effective July 1, 1997.

60.80.020 Seller’s duty to inform closing agent—
Written waiver—Closing agent’s duties—Utility’s du-
ties—Payment of final billing. (1) Unless the seller and
purchaser waive, in writing, the services of a closing agent
in administering the disbursement of closing funds necessary
to satisfy unpaid charges as charges are defined in RCW
60.80.005, the seller shall, as a provision in a written
agreement for the purchase and sale of real estate, inform the
closing agent for the sale of the names and addresses of all
utilities, including special districts, providing service to the
property under chapter 35.21, 35.67, 36.36, 36.89, 36.94,
*56.16, 57.08, or 87.03 RCW. The provision of the infor-
mation in a written agreement for the purchase and sale of
real estate constitutes a written request to the closing agent
to administer disbursement of closing funds necessary to
satisfy unpaid charges.

Unless the seller and purchaser have waived the services
of a closing agent as provided in this subsection, the closing
agent shall submit a written request for a final billing to each
utility identified by the seller as providing service to the
property under chapter 35.21, 35.67, 36.36, 36.89, 36.94,
*56.16, 57.08, or 87.03 RCW. Either the seller or purchaser
may submit a written request for a final billing to each
utility identified by the seller as providing service to the
property under chapter 35.21, 35.67, 36.36, 36.89, 36.94,
*56.16, 57.08, or 87.03 RCW.

The written request must identify the property by both
legal description and address. The closing agent, seller, or
purchaser may submit a written request to a utility by
facsimile. In requesting final billings for utility services, the
closing agent may rely upon information provided by the
seller, and a closing agent or a real estate agent who is not
the seller is not liable for inaccurate or incomplete informa-
tion.

(2) After receiving a written request for a final billing
for utility services to real property to be sold, a utility
operated under chapter 35.21, 35.67, 36.36, 36.89, 36.94,
*56.16, 57.08, or 87.03 RCW shall provide the requesting
party with a written estimated or actual final billing as
provided in this section. If the utility is unable to provide a
written estimated or actual final billing or written extension
of the per diem rate, due to insufficient information to
identify the account, the utility shall notify the requesting
party in writing that the information is insufficient to identify
the account.

The utility shall provide the written estimated or actual
final billing, or statement that the information in the request
is insufficient to identify the account, to the requesting party
within seven business days of receipt of the written request
if the request was mailed to the utility, or within three
business days if the request was sent to the utility by
facsimile or delivered to the utility by messenger. A utility
may provide a written estimated or actual final billing to the
requesting party by facsimile.

(a) The final billing must include all outstanding charges
and, in addition to the estimated or actual final amount
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owing as of the stated closing date, must state the average
per diem rate for the utility or utilities involved, including
taxes and other charges, which shall apply for up to thirty
days beyond the stated closing date if the closing date is
delayed.

(b) If closing is delayed beyond thirty days, a new
estimated or actual final billing must be requested in writing.
In lieu of furnishing a written revised final billing, the utility
may extend, in writing, the number of days for which the per
diem charge applies. The utility shall respond within seven
business days of receipt of the written request for a new esti-
mated or actual final billing if the request was mailed to the
utility, or within three business days if the request was sent
to the utility by facsimile or delivered to the utility by
messenger.

(c) If a utility fails to provide a written estimated or
actual final billing, written extension of the per diem rate, or
statement that the information in the request is insufficient
to identify the account, within seven business days of receipt
of a written request if the request was mailed to the utility,
or within three business days if the request was sent to the
utility by facsimile or delivered to the utility by messenger,
an unrecorded lien provided for by RCW 35.21.290,
35.67.200, 36.36.045, 36.89.090, 36.94.150, *56.16.100,
**57.08.080, or 87.03.445 for charges incurred prior to the
closing date is extinguished, and the utility may not recover
the charges from the purchaser of the property.

(d) A closing agent shall inform the seller and purchaser
of all applicable estimated and actual final billings furnished
by utilities.

In performing his or her duties under this chapter, a
closing agent may rely upon information provided by utilities
and is not liable if information provided by utilities is
inaccurate or incomplete.

(3) If closing occurs no later than the last date for which
per diem charges may be applied, full payment of the
estimated or actual final billing plus per diem charges
extinguishes a lien of the utility provided for by RCW
35.21.290, 35.67.200, 36.36.045, 36.89.090, 36.94.150,
*56.16.100, **57.08.080, or 87.03.445 for charges incurred
prior to the closing date.

(4)(a) Except as otherwise provided in this subsection
(4)(a), this section does not limit the right of a utility to
recover from the purchaser of the property unpaid utility
charges incurred prior to closing, if the utility did not receive
a written request for a final billing or if the utility complied
with subsection (2) of this section.

A utility may not recover from a purchaser unpaid
utility charges incurred prior to closing in excess of an
estimated final billing.

(b) This section does not limit the right of a utility to
recover unpaid utility charges incurred prior to closing,
including unpaid utility charges in excess of an estimated
final billing, from the seller of the property, or from the
person or persons who incurred the charges.

(c) If an estimated final billing is in excess of the actual
final billing, unless otherwise directed in writing by the
seller and purchaser, a utility shall refund any overcharge to
the seller of the property by sending the refund in the
seller’s name to the last address provided by the seller. A
utility shall refund the overcharge within fourteen business
days of the date the utility receives payment for the final
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billing, unless a county treasurer acts in an ex officio
capacity as the treasurer of a utility, in which case the utility
shall refund the overcharge within thirty business days of the
date the utility receives payment for the final billing. [1996
c43 8§ 3]

Reviser’s note: *(1) Chapter 56.16 RCW was repealed by 1996 ¢
230 § 1702, effective July 1, 1997.

**(2) RCW 57.08.080 was repealed by 1996 ¢ 230 § 1703, effective
July 1, 1997.

60.80.900 Effective date—1996 c 43. This act shall
take effect January 1, 1997. [1996 c 43 § 4.]

Chapter 60.84
LIEN ON DIES, MOLDS, FORMS, AND PATTERNS

Sections
60.84.005  Definitions.
60.84.010 Plastic fabricator, molder, and pcrson conducting a plastic

fabricating business has a lien—May retain possession—
Notice to customer—Foreclosure by notice and sale.

60.84.005 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Customer™” means an individual or entity that
contracts with, causes, or caused a plastic fabricator to use
a die, mold, form, or pattern to manufacture, assemble, or
otherwise make a plastic product.

(2) "Plastic fabricator,” "fabricator,” or "molder" means
an individual or entity, including but not limited to a tool or
die maker, that contracts to or uses a die, mold, form, or
pattern to manufacture, assemble, or otherwise make a
plastic product for a customer. [1996 c 235 § 3.]

60.84.010 Plastic fabricator, molder, and person
conducting a plastic fabricating business has a lien—May
retain possession—Notice to customer—Foreclosure by
notice and sale. (1) A plastic fabricator, molder, and person
conducting a plastic fabricating business has a lien, depen-
dent on possession, on a die, mold, form, or pattern be-
longing to the customer for the amount owing from the
customer for plastic fabrication work and for the value of
materials used in the work. The fabricator may retain
possession of the die, mold, form, or pattern until the
charges are paid. This lien does not have priority over any
security interest in the die, mold, form, or pattern that is
perfected at the time the fabricator acquires the lien.

(2) Before a lien is enforced, the fabricator must cause
written notice to be delivered personally or by registered or
certified mail to the last known address of the customer.
The notice must state that the fabricator will exercise its lien
right because of nonpayment. The notice must also state the
amount of money owed and demand payment. The
fabricator’s name, address, and phone number must be
included in the notice.

(3) If the fabricator is not paid the total due within sixty
days after the notice has been received by the customer, the
fabricator may foreclose the lien by notice and sale as
provided in this section, if the die, mold, form, or pattern is
in the fabricator’s possession. The fabricator must send
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notice of intended sale, by registered or certified mail with
return receipt requested, to the last known address of the
customer. The notice must include: A description of the
die, mold, form, or pattern to be sold; a statement of intent
to sell the die, mold, form, or pattern at public sale; the date,
time, and place of the sale; and an itemized statement of
moneys owing.

If there is no return receipt or if the postal service
returns the notice as undeliverable, the fabricator shall
publish notice of intention to sell the die, mold, form, or
pattern at public sale in a newspaper of general circulation
in the county where the die, mold, form, or pattern is
physically located. The publication must include: A
description of the die, mold, form, or pattern; the name,
address, and phone number of the customer; the name,
address, and phone number of the fabricator; and the date,
time, and place of the sale.

The fabricator is entitled to the amount owing plus the
costs of holding, preparing for sale, and selling the die,
mold, form, or pattern. The fabricator is also entitled to
reasonable attorneys’ fees incurred.

(4) If the sale proceeds exceed the amount owing, the
excess must be paid to subsequent lien holders. Any
remainder must be remitted to the customer.

(5) A public sale may not be held under this section if
it is in violation of a right of a customer under federal patent
or copyright law. [1996 c 235 § 4.]
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Title 61

MORTGAGES, DEEDS OF TRUST, AND REAL ESTATE
CONTRACTS

Chapters

61.10 Mortgage insurance.

61.12 Foreclosure of real estate mortgages and
personal property liens.

61.16 Assignment and satisfaction of real estate
and chattel mortgages.

61.24 Deeds of trust.

61.30 Real estate contract forfeitures.

61.34 Equity skimming.

Banks, real estate holdings: RCW 30.04.210.
Consumer loan act: Chapter 31.04 RCW.

Corporate powers of banks and trust companies: RCW 30.08.140,
30.08.150.

Credit unions: Chapter 31.12 RCW.
Crop credit associations: Chapter 31.16 RCW.
Excise tax on real estate sales: Chapter 82.45 RCW.

Frauds and swindles—Encumbered, leased or rented personal property:
RCW 9.45.060.

Fraudulent conveyances: Chapter 19.40 RCW.

Insurance companies, investments: Chapter 48.13 RCW.
Interest, usury: Chapter 19.52 RCW.

Joint tenancies: Chapter 64.28 RCW.

Liens: Title 60 RCW.

Motor vehicles, certificates of ownership: Chapter 46.12 RCW.

Mutual savings banks
investments: Chapter 32.20 RCW.
powers and duties: Chapters 32.08, 32.12, 32.16 RCW.

Negotiable instruments: Title 62A RCW.

Possession of real property to collect mortgaged, pledged or assigned rents
and profits: RCW 7.28.230.

Property taxes: Title 84 RCW.
Real estate brokers and salespersons: Chapter 18.85 RCW.
Real property and conveyances: Title 64 RCW.

Recording master form instruments and mortgages or deeds of trust
incorporating master form provisions: RCW 65.08.160.

Recording mortgages: Title 65 RCW

Retail installment sales of goods and services: Chapter 63.14 RCW.
Savings and loan associations: Title 33 RCW.

Statute of frauds: Chapter 19.36 RCW.

Chapter 61.10
MORTGAGE INSURANCE

Sections

61.10.010  Definitions.

61.10.020 Condition of residential mortgage transaction—
Disclosures—Notices—Harm to borrower—Compliance
with federal requirements.

61.10.030  Termination of insurance during term of indebtedness—
Exception—Required conditions—Application to resi-
dential mortgage transactions—Compliance with federal
requirements.
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61.10.040 Not required when loan is less than eighty percent of val-
ue—Compliance with federal requirements.

61.10900 Severability—1998 c 255.

61.10.901 Effective date—1998 c 255.

61.10.010 Definitions. As used in this chapter:

(1) "Institutional third party” means the federal national
mortgage association, the federal home loan mortgage
corporation, the government national mortgage association,
and other substantially similar institutions, whether public or
private, provided the institutions establish and adhere to rules
applicable to the right of cancellation of mortgage insurance,
which are the same or substantially the same as those
utilized by the institutions named in this subsection.

(2) "Mortgage insurance” means insurance, including
mortgage guarantee insurance, against financial loss by
reason of nonpayment of principal, interest, and other sums
agreed to be paid in a residential mortgage transaction.

(3) "Residential mortgage transaction” means entering
into a loan for personal, family, household, or purchase
money purposes that is secured by a deed of trust or mort-
gage on owner-occupied, one-to-four unit, residential real
property located in the state of Washington. [1998 c 255 §
1.]

61.10.020 Condition of residential mortgage trans-
action—Disclosures—Notices—Harm to borrower—
Compliance with federal requirements. (1) If a borrower
is required to obtain and maintain mortgage insurance as a
condition of entering into a residential mortgage transaction,
the lender shall disclose to the borrower whether and under
what conditions the borrower has the right to cancel the
mortgage insurance in the future. This disclosure shall
include:

(a) Any identifying loan or insurance information, or
other information, necessary to permit the borrower to
communicate with the servicer or lender concerning the
private mortgage insurance;

(b) The conditions that are required to be satisfied
before the mortgage insurance may be canceled; and

(c) The procedures required to be followed by the
borrower to cancel the mortgage insurance.

The disclosure required in this subsection shall be made
in writing at the time the transaction is entered into.

(2) For residential mortgage transactions with mortgage
insurance, the lender, or the person servicing the residential
mortgage transaction if it is not the lender, annually shall
provide the borrower with:

(a) A notice containing the same information as required
to be disclosed under subsection (1) of this section; or

(b) A statement indicating that the borrower may be
able to cancel the mortgage insurance and that the borrower
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may contact the lender or loan servicer at a designated
address and phone number to find out whether the insurance
can be canceled and the conditions and procedures to effect
cancellation.

The notice or statement required by this subsection shall
be provided in writing in a clear and conspicuous manner in
or with each annual statement of account.

(3) The notices and statements required in this section
shall be provided without cost to the borrower.

(4) Any borrower in a residential mortgage transaction
who is harmed by a violation of this section may obtain
injunctive relief, may recover from the party who caused
such harm by failure to comply with this section up to three
times the amount of mortgage insurance premiums wrongly
collected, and may recover reasonable attorneys’ fees and
costs of such action.

(5) This section does not apply to any mortgage funded
with bond proceeds issued under an indenture requiring
mortgage insurance for the life of the loan or to loans
insured by the federal housing administration or the veterans
administration.

(6) Subsection (1) of this section applies to residential
mortgage transactions entered into on or after July 1, 1998.
Subsection (2) of this section applies to any residential
mortgage transaction existing on July 1, 1998, or entered
into on or after July 1, 1998.

(7) A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, prescribing mortgage insurance disclo-
sures and notifications shall be deemed in compliance with
this section. [1998 ¢ 255 § 2.]

61.10.030 Termination of insurance during term of
indebtedness—Exception—Required conditions—
Application to residential mortgage transactions—
Compliance with federal requirements. (1) Except when
a statute, regulation, rule, or written guideline promulgated
by an institutional third party applicable to a residential
mortgage transaction purchased in whole or in part by an
institutional third party specifically prohibits cancellation
during the term of indebtedness, the lender or servicer of a
residential mortgage transaction may not charge or collect
future payments from a borrower for mortgage insurance,
and the borrower is not obligated to make such payments, if
all of the following conditions are satisfied:

(a) The borrower makes a written request to terminate
the obligation to make future payments for mortgage
insurance;

(b) The residential mortgage transaction is at least two
years old;

(c) The outstanding principal balance of the residential
loan is not greater than eighty percent of the current fair
market value of the property and is:

(i) For loans made for the purchase of the property, less
than eighty percent of the lesser of the sales price or the
appraised value at the time the transaction is entered into; or

(i) For all other residential mortgage transactions, less
than eighty percent of the appraised value at the time the
residential loan transaction was entered into.

The lender or servicer may request that a current
appraisal be done to verify the outstanding principal balance
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is less than eighty percent of the current fair market value of
the property; unless otherwise agreed to in writing, the
lender or servicer selects the appraiser and splits the cost
with the borrower;

(d) The borrower’s scheduled payment of monthly
installments or principal, interest, and any escrow obligations
is current at the time the borrower requests termination of
his or her obligation to continue to pay for mortgage
insurance, those installments have not been more than thirty
days late in the last twelve months, and the borrower has not
been assessed more than one late penalty over the past
twelve months;

(e) A notice of default has not been recorded against the
property as the result of a nonmonetary default in the
previous twelve months.

(2) This section applies to residential mortgage transac-
tions entered into on or after July 1, 1998.

(3) This section does not apply to:

(a) Any residential mortgage transaction that is funded
in whole or in part pursuant to authority granted by statute,
regulation, or rule that, as a condition of that funding,
prohibits or limits termination of payments for mortgage
insurance during the term of the indebtedness; or

(b) Any mortgage funded with bond proceeds issued
under an indenture requiring mortgage insurance for the life
of the loan.

(4) If the residential mortgage transaction will be or has
been sold in whole or in part to an institutional third party,
adherence to the institutional third party’'s standards for
termination of future payments for mortgage insurance shall
be deemed in compliance with this section.

(5) A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, governing the cancellation of mortgage
insurance shall be deemed in compliance with this section.
[1998 c 255 § 3.]

61.10.040 Not required when loan is less than
eighty percent of value—Compliance with federal re-
quirements. On or after July 1, 1998, no borrower entering
into a residential mortgage transaction in which the principal
amount of the loan is less than eighty percent of the fair
market value of the property shall be required to obtain
mortgage insurance. Fair market value for a purchase
money loan is the lesser of the sales price or the appraised
value. This section shall not apply to residential mortgage
transactions in an amount in excess of the maximum limits
established by institutional third parties where the borrower
and the lender have agreed in writing to mortgage insurance.

A lender or person servicing a residential mortgage
transaction who complies with federal requirements, as now
or hereafter enacted, governing the requirement of obtaining
mortgage insurance shall be deemed in compliance with this
section. [1998 ¢ 255 § 4.]

61.10.900 Severability—1998 c 255. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of
the provision to other persons or circumstances is not
affected. [1998 ¢ 255 § 5.]
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61.10.901 Effective date—1998 c 255. This act takes
effect July 1, 1998. [1998 c 255 § 6.]

Chapter 61.12

FORECLOSURE OF REAL ESTATE MORTGAGES
AND PERSONAL PROPERTY LIENS

Sections

61.12.010 Encumbrances shall be by deed.

61.12,020 Mortgage—Form—Contents—Effect.

61.12.030 Removal of property from mortgaged premises.

61.12,031 Removal of property from mortgaged premises—Penalty.

61.12.040 Foreclosure—Venue.

6112.050 When remedy confined to mortgaged property.

61.12.060 Judgment—Order of sale—Satisfaction—Upset price.

6112.061 Exception as to mortgages held by the United States.

6112.070 Decree to direct deficiency—Waiver in complaint.

61.12.080 Deficicncy judgment—How enforced.

6112.090 Execution on decree—Procedure.

6112.093 Abandoned improved real estate—Purchaser takes free of
redemption rights.

61.12.094 Abandoned improved real estate—Deficiency judgment
precluded—Complaint, requisites, service.

61.12.095 Abandoned improved real estate—Not applicable to property
used primarily for agricultural purposes.

6112.100 Levy for deficiency under same execution.

61.12.110 Notice of sale on deficiency.

61.12.120  Concurrent actions prohibited.

61.12.130 Payment of sums due—Stay of proceedings.

61.12.140  Sale in parcels to pay installments due.

61.12.150 Sale of whole property—Disposition of proceeds.

61.12.170  Recording.

Community realty, encumbering: RCW 26.16.040.
Corporate seals, effect of absence from instrument: RCW 64.04.105.
Decedent’s estate, liability for mortgage lien: RCW 11.04.270.

Foreclosure by organizations not admitted to transact business in state:
Chapter 23B.18 RCW.

Mortgagee cannot maintain action for possession: RCW 7.28.230.
Mortgaging of decedents’ estates: Chapter 11.56 RCW.

Notice and sale summary foreclosure of personal property liens: Chapter
60.10 RCW.

Partition, sales on credit: RCW 7.52.290, 7.52.420.

Possession of real estate to collect mortgaged rents and profits. RCW
7.28.230.

Receiver may be appointed to protect mortgagee's interest: RCW 7.60.020.
Sules under execution and redemption: Chapter 6.21 RCW.

61.12.010 Encumbrances shall be by deed. See
RCW 64.04.010.

61.12.020 Mortgage—Form—Contents—Effect.
Mortgages of land may be made in substantially the follow-
ing form: The mortgagor (here insert name or names) mort-
gages to (here insert name or names) to secure the payment
of (here insert the nature and amount of indebtedness,
showing when due, rate of interest, and whether evidenced
by note, bond or other instrument or not) the following
described real estate (here insert description) situated in the
county of . ., state of Washington.

Dated this . .. . day of . ..... , 19...

Every such mortgage, when otherwise properly executed,
shall be deemed and held a good and sufficient conveyance
and mortgage to secure the payment of the money therein
specified. The parties may insert in such mortgage any
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lawful agreement or condition. [1929 ¢ 33 § 12; RRS §
10555. Prior: 1888 c 26 § 1; 1886 p 179 § 6.]

61.12.030 Removal of property from mortgaged
premises. When any real estate in this state is subject to, or
is security for, any mortgage, mortgages, lien or liens, other
than general liens arising under personal judgments, it shall
be unlawful for any person who is the owner, mortgagor,
lessee, or occupant of such real estate to destroy or remove
or to cause to be destroyed or removed from said real estate
any fixtures, buildings, or permanent improvements including
a manufactured home whose title has been eliminated under
chapter 65.20 RCW, not including crops growing thereon,
without having first obtained from the owners or holders of
each and all of such mortgages or other liens his or their
written consent for such removal or destruction. [1989 ¢
343 § 21, 1899 ¢ 75 § 1; RRS § 2709, part. FORMER
PART OF SECTION: 1899 ¢ 75 § 2 now codified as RCW
61.12.031.]

Severability—Effective date—1989 ¢ 343: See RCW 65.20.940 and
65.20.950.

61.12.031 Removal of property from mortgaged
premises—Penalty. Any person wilfully violating the
provisions of RCW 61.12.030 shall be guilty of a misde-
meanor, and upon conviction thereof shall be punished by
imprisonment in the county jail for a period not to exceed
six months, or by a fine of not more than five hundred
dollars, or by both such fine and imprisonment. [1899 c 75
§ 2; RRS § 2709, part. Formerly RCW 61.12.030, part.]

61.12.040 Foreclosure—Venue. When default is
made in the performance of any condition contained in a
mortgage, the mortgagee or his assigns may proceed in the
superior court of the county where the land, or some part
thereof, lies, to foreclose the equity of redemption contained
in the mortgage. [Code 1881 § 609; 1877 p 127 § 614;
1869 p 145 § 563; 1854 p 207 § 408; RRS § 1116.]

Real property, actions concerning to be brought where property is located:
RCW 4.12.010.

61.12.050 When remedy confined to mortgaged
property. When there is no express agreement in the
mortgage nor any separate instrument given for the payment
of the sum secured thereby, the remedy of the mortgagee
shall be confined to the property mortgaged. [Code 1881 §
610; 1877 p 127 § 615; 1869 p 146 § 564; 1854 p 207 §
409; RRS § 1117.]

61.12.060 Judgment—Order of sale—Satisfaction—
Upset price. In rendering judgment of foreclosure, the court
shall order the mortgaged premises, or so much thereof as
may be necessary, to be sold to satisfy the mortgage and
costs of the action. The payment of the mortgage debt, with
interest and costs, at any time before sale, shall satisfy the
judgment. The court, in ordering the sale, may in its discre-
tion, take judicial notice of economic conditions, and after a
proper hearing, fix a minimum or upset price to which the
mortgaged premises must be bid or sold before confirmation
of the sale.
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The court may, upon application for the confirmation of
a sale, if it has not theretofore fixed an upset price, conduct
a hearing, establish the value of the property, and, as a
condition to confirmation, require that the fair value of the
property be credited upon the foreclosure judgment. If an
upset price has been established, the plaintiff may be re-
quired to credit this amount upon the judgment as a condi-
tion to confirmation. If the fair value as found by the court,
when applied to the mortgage debt, discharges it, no defi-
ciency judgment shall be granted. [1935 c 125 § 1; Code
1881 § 611; 1877 p 127 § 616; 1869 p 146 § 565; 1854 p
207 § 410; RRS § 1118. FORMER PART OF SECTION:
1935 ¢ 125 § 1 1/2 now codified as RCW 61.12.061.]

Confirmation of sale of land: RCW 6.21.110.

61.12.061 Exception as to mortgages held by the
United States. The provisions of *this act shall not apply
to any mortgage while such mortgage is held by the United
States or by any agency, department, bureau, board or com-
mission thereof as security or pledge of the maker, its
successors or assigns. [1935¢ 125§ 1 1/2; RRS § 1118-1.
Formerly RCW 61.12.060, part.]

*Reviser’s note: "this act" appears in 1935 ¢ 125 § I 1/2; section |
of the 1935 act amends Code 1881 § 611; the 1935 act is codified as RCW
61.12.060 and 61.12.061.

61.12.070 Decree to direct deficiency—Waiver in
complaint. When there is an express agreement for the
payment of the sum of money secured contained in the
mortgage or any separate instrument, the court shall direct in
the decree of foreclosure that the balance due on the mort-
gage, and costs which may remain unsatisfied after the sale
of the mortgaged premises, shall be satisfied from any
property of the mortgage debtor: PROVIDED, HOWEVER,
That in all cases where the mortgagee or other owner of
such mortgage has expressly waived any right to a deficien-
cy judgment in the complaint, as provided by RCW
6.23.020, there shall be no such judgment for deficiency, and
the remedy of the mortgagee or other owner of the mortgage
shall be confined to the sale of the property mortgaged.
[1961 c 196 § 4; Code 1881 § 612; 1877 p 127 § 617; 1869
p 146 § 566; 1854 p 208 § 411; RRS § 1119.]

61.12.080 Deficiency judgment—How enforced.
Judgments over for any deficiency remaining unsatisfied
after application of the proceeds of sale of mortgaged prop-
erty, either real or personal, shall be similar in all respects
to other judgments for the recovery of money, and may be
made a lien upon the property of a judgment debtor as other
judgments, and the collections thereof enforced in the same
manner. [Code 1881 § 622; 1877 p 129 § 625; 1869 p 148
§ 575; RRS § 1120.]

Enforcement of judgments: Title 6 RCW.

61.12.090 Execution on decree—Procedure. A
decree of foreclosure of mortgage or other lien may be
enforced by execution as an ordinary judgment or decree for
the payment of money. The execution shall contain a
description of the property described in the decree. The
sheriff shall endorse upon the execution the time when he
receives it, and he shall thereupon forthwith proceed to sell
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such property, or so much thereof as may be necessary to
satisfy the judgment, interest and costs upon giving the
notice prescribed in RCW 6.21.030. [1988 c 231 § 36; 1899
¢ 53§ 1; RRS § 1121. Cf. Code 1881 § 613; 1869 p 146 §
567; 1854 p 208 § 412.]

Severability—1988 c 231: See note following RCW 6.01.050.
Property exempt from execution and attachment: RCW 6.15.010.

61.12.093 Abandoned improved real estate—
Purchaser takes free of redemption rights. In actions to
foreclose mortgages on real property improved by structure
or structures, if the court finds that the mortgagor or his
successor in interest has abandoned said property for six
months or more, the purchaser at the sheriff’s sale shall take
title in and to such property free from all redemption rights
as provided for in RCW 6.23.010 et seq. upon confirmation
of the sheriff’s sale by the court. Lack of occupancy by, or
by authority of, the mortgagor or his successor in interest for
a continuous period of six months or more prior to the date
of the decree of foreclosure, coupled with failure to make
payment upon the mortgage obligation within the said six
month period, will be prima facie evidence of abandonment.
(1965 ¢ 80 § 1; 1963 ¢ 34 § 1.]

Deed to issue upon request immediately after confirmation of sale: RCW
6.21.120.

61.12.094 Abandoned improved real estate—
Deficiency judgment precluded—Complaint, requisites,
service. When proceeding under RCW 61.12.093 through
61.12.095 no deficiency judgment shall be allowed. No
mortgagee shall deprive any mortgagor, his successors in
interest, or any redemptioner of redemption rights by default
decree without alleging such intention in the complaint:
PROVIDED, HOWEVER, That such complaint need not be
served upon any person who acquired the status of such
successor in interest or redemptioner after the recording of
lis pendens in such foreclosure action. [1965 ¢ 80 § 2; 1963
c34§2)]

61.12.095 Abandoned improved real estate—Not
applicable to property used primarily for agricultural
purposes. RCW 61.12.093 and 61.12.094 shall not apply to
property used primarily for agricultural purposes. [1965 c
80 § 3; 1963 c 34 § 3]

61.12.100 Levy for deficiency under same execution.
In all actions of foreclosure where there is a decree for the
sale of the mortgaged premises or property, and a judgment
over for any deficiency remaining unsatisfied after applying
the proceeds of the sale of mortgaged property, further levy
and sales upon other property of the judgment debtor may be
made under the same execution. In such sales it shall only
be necessary to advertise notice for two weeks in a newspa-
per published in the county where the said property is
located, and if there be no newspaper published therein, then
in the most convenient newspaper having a circulation in
such county. [Code 1881 § 620; 1877 p 129 § 623; 1873 p
151 § 571; 1869 p 148 § 573; RRS § 1123.]

61.12.110 Notice of sale on deficiency. When sales
of other property not embraced in the mortgage or decree of
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sale are made under the execution to satisfy any deficiency
remaining due upon judgment, two weeks’ publication of
notice of such sale shall be sufficient. Such notice shall be
published in a newspaper printed in the county where the
property is situated, and if there be no newspaper published
therein, then in the most convenient newspaper having a
circulation in said county. [Code 1881 § 621; 1877 p 129 §
624; 1869 p 148 § 574; RRS § 1124.]

Notice of sales under execution: RCW 6.21.020.

61.12.120 Concurrent actions prohibited. The
plaintiff shall not proceed to foreclose his mortgage while he
is prosecuting any other action for the same debt or matter
which is secured by the mortgage, or while he is seeking to
obtain execution of any judgment in such other action; nor
shall he prosecute any other action for the same matter while
he is foreclosing his mortgage or prosecuting a judgment of
foreclosure. [Code 1881 § 614; 1877 p 128 § 619; 1869 p
146 § 568; 1854 p 208 § 413; RRS § 1125.]

61.12.130 Payment of sums due—Stay of proceed-
ings. Whenever a complaint is filed for the foreclosure of
a mortgage upon which there shall be due any interest or
installment of the principal, and there are other installments
not due, if the defendant pay into the court the principal and
interest due, with costs, at any time before the final judg-
ment, proceedings thereon shall be stayed, subject to be
enforced upon a subsequent default in the payment of any
installment of the principal or interest thereafter becoming
due. In the final judgment, the court shall direct at what
time and upon what default any subsequent execution shall
issue. [Code 1881 § 615; 1877 p 128 § 620; 1869 p 147 §
569; 1854 p 208 § 414; RRS § 1126.]

61.12.140 Sale in parcels to pay installments due.
In such cases, after final judgment, the court shall ascertain
whether the property can be sold in parcels, and if it can be
done without injury to the interests of the parties, the court
shall direct so much only of the premises to be sold, as will
be sufficient to pay the amount then due on the mortgage
with costs, and the judgment shall remain and be enforced
upon any subsequent default, unless the amount due shall be
paid before execution of the judgment is perfected. [Code
1881 § 616; 1877 p 128 § 620 (2d of 2 sections with same
number); 1869 p 147 § 570; 1854 p 208 § 415; RRS §
1127.]

61.12.150 Sale of whole property—Disposition of
proceeds. If the mortgaged premises cannot be sold in
parcels, the court shall order the whole to be sold, and the
proceeds of the sale shall be applied first to the payment of
the principal due, interest and costs, and then to the residue
secured by the mortgage and not due; and if the residue does
not bear interest, a deduction shall be made therefrom by
discounting the legal interest; and in all cases where the
proceeds of the sale shall be more than sufficient to pay the
amount due and costs, the surplus shall be paid to the
mortgage debtor, his heirs and assigns. [Code 1881 § 617,
1877 p 128 § 621; 1869 p 147 § 571; 1854 p 208 § 416;
RRS § 1128.]
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61.12.170 Recording. See chapter 65.08 RCW.

Chapter 61.16

ASSIGNMENT AND SATISFACTION OF REAL
ESTATE AND CHATTEL MORTGAGES

Sections

61.16.010 Assignments, how made—Satisfaction by assignee.
61.16.020 Mortgages, how satisfied of record.
61.16.030 Failure to satisfy—Damages—@rder.

Effect of recording assignment of mortgage: RCW 65.08.120.

61.16.010 Assignments, how made—Satisfaction by
assignee. Any person to whom any real estate mortgage is
given, or the assignee of any such mortgage, may, by an
instrument in writing, signed and acknowledged in the
manner provided by law entitling mortgages to be recorded,
assign the same to the person therein named as assignee, and
any person to whom any such mortgage has been so as-
signed, may, after the assignment has been recorded in the
office of the auditor of the county wherein such mortgage is
of record, acknowledge satisfaction of the mortgage, and
discharge the same of record. [1995 c 62 § 13; 1897 c 23
§ 1; RRS § 10616.]

Validating—1897 ¢ 23: "All satisfactions of mortgages heretofore
made by the assignees thereof, where the assignment was in writing, signed
by the mortgagee or assignee, and where the same was recorded in the
office of the auditor of the county wherein the mortgage was recorded, are
hereby validatcd, and such satisfactions of mortgages so made shall have the
same effect as if made by the mortgagees in such mortgages." [1897 ¢ 23

§2]

61.16.020 Mortgages, how satisfied of record.
Whenever the amount due on any mortgage is paid, the
mortgagee or the mortgagee’s legal representatives or assigns
shall, at the request of any person interested in the property
mortgaged, execute an instrument in writing referring to the
mortgage by the volume and page of the record or otherwise
sufficiently describing it and acknowledging satisfaction in
full thereof. Said instrument shall be duly acknowledged,
and upon request shall be recorded in the county wherein the
mortgaged property is situated. Every instrument of writing
heretofore recorded and purporting to be a satisfaction of
mortgage, which sufficiently describes the mortgage which
it purports to satisfy so that the same may be readily iden-
tified, and which has been duly acknowledged before an
officer authorized by law to take acknowledgments or oaths,
is hereby declared legal and valid, and a certified copy of
the record thereof is hereby constituted prima facie evidence
of such satisfaction. [1995 ¢ 62 § 14; 1985 c 44 § 13; 1901
c528§1;186p 116§ I; RRS § 10614.]

61.16.030 Failure to satisfy—Damages—Order. If
the mortgagee fails to acknowledge satisfaction of the
mortgage as provided in RCW 61.16.020 sixty days from the
date of such request or demand, the mortgagee shall forfeit
and pay to the mortgagor damages and areasonable
attorneys’ fee, to be recovered in any court having compe-
tent jurisdiction, and said court, when convinced that said
mortgage has been fully satisfied, shall issue an order in
writing, directing the auditor to cancel said mortgage, and
the auditor shall immediately record the order and cancel the

[Title 61 RCW—page S]



61.16.030

mortgage as directed by the court, upon the margin of the
page upon which the mortgage is recorded, making reference
thereupon to the order of the court and to the page where the
order is recorded. [1995c 62 § 15; 1984 c 14 § 1; 1886 p
117 § 2; RRS § 10615.]

Chapter 61.24
DEEDS OF TRUST

Sections

61.24.005 Definitions.

61.24.010 Trustee, qualifications—Successor trustee.

61.24.020 Deeds subject to all mortgage laws—Foreclosure—
Recording and indexing—Trustee and beneficiary, sepa-
rate entities, exception.

61.24.030 Requisites to trustee’s sale.

6124040 Foreclosure and sale—Notice of sale.

61.24.042 Notice to guarantor—Contents—Failure to provide.

61.24.045 Requests for notice of sale.

6124.050 Interest conveyed by trustee’s deed—Sale is final if accep-
tance is properly recorded—Redemption precluded after
sale.

6124.060 Rights and remedies of trustee’s sale purchaser.

61.24.070 Trustee’s sale, who may bid at—If beneficiary is purchas-
er—If purchaser is not beneficiary.

6124080 Disposition of proceeds of sale—Notices—Surplus funds.

6124.090 Curing defaults before sale—Discontinuance of proceed-
ings—Notice of discontinuance—Execution and ac-
knowledgment-—Payments tendered to trustee.

61.24.100 Deficiency judgments—Foreclosure—Trustee’s sale—
Application of chapter.

61.24.110 Reconveyance by trustee.

61.24.120  Other foreclosure provisions preserved.

61.24.130 Restraint of sale by trustee—Conditions—Notice.

61.24.135  Consumer protection act—Unfair or deceptive acts or prac-
tices.

61.24.140  Assignment of rents—Collecting payment of rent.

Possession of real property by trustee of deed of trust to collect rents and
profits: RCW 7.28.230.

61.24.005 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Grantor” means a person, or its successors, who
executes a deed of trust to encumber the person’s interest in
property as security for the performance of all or part of the
borrower’s obligations.

(2) "Beneficiary" means the holder of the instrument or
document evidencing the obligations secured by the deed of
trust, excluding persons holding the same as security for a
different obligation.

(3) "Affiliate of beneficiary” means any entity which
controls, is controlled by, or is under common control with
a beneficiary.

(4) "Trustee” means the person designated as the trustee
in the deed of trust or appointed under RCW 61.24.010(2).

(5) "Borrower” means a person or a general partner in
a partnership, including a joint venture, that is liable for all
or part of the obligations secured by the deed of trust under
the instrument or other document that is the principal
evidence of such obligations, or the person’s successors if
they are liable for those obligations under a written agree-
ment with the beneficiary.

(6) "Guarantor” means any person and its successors
who is not a borrower and who guarantees any of the
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obligations secured by a deed of trust in any written agree-
ment other than the deed of trust.

(7) "Commercial loan" means a loan that is not made
primarily for personal, family, or household purposes.

(8) "Trustee’s sale" means a nonjudicial sale under a
deed of trust undertaken pursuant to this chapter.

(9) "Fair value” means the value of the property
encumbered by a deed of trust that is sold pursuant to a
trustee’s sale. This value shall be determined by the court
or other appropriate adjudicator by reference to the most
probable price, as of the date of the trustee’s sale, which
would be paid in cash or other immediately available funds,
after deduction of prior liens and encumbrances with interest
to the date of the trustee’s sale, for which the property
would sell on such date after reasonable exposure in the
market under conditions requisite to a fair sale, with the
buyer and seller each acting prudently, knowledgeably, and
for self-interest, and assuming that neither is under duress.

(10) "Record" and "recorded" includes the appropriate
registration proceedings, in the instance of registered land.

(11) "Person” means any natural person, or legal or
governmental entity. [1998 ¢ 295 § 1.]

61.24.010 Trustee, qualifications—Successor trustee.
(1) The trustee of a deed of trust under this chapter shall be:

(a) Any domestic corporation incorporated under Title
23B, 30, 31, 32, or 33 RCW of which at least one officer is
a Washington resident; or

(b) Any title insurance company authorized to insure
title to real property under the laws of this state, or its
agents; or

(c) Any attorney who is an active member of the
Washington state bar association at the time the attorney is
named trustee; or

(d) Any professional corporation incorporated under
chapter 18.100 RCW, any professional limited liability
company formed under chapter 25.15 RCW, any general
partnership, including limited liability partnerships, formed
under chapter 25.04 RCW, all of whose shareholders,
members, or partners, respectively, are either licensed
attorneys or entities, provided all of the owners of those
entities are licensed attorneys, or any domestic corporation
wholly owned by any of the entities under this subsection
(1)(d); or

(e) Any agency or instrumentality of the United States
government; or

(f) Any national bank, savings bank, or savings and loan
association chartered under the laws of the United States.

(2) The trustee may resign at its own election or be
replaced by the beneficiary. The trustee shall give prompt
written notice of its resignation to the beneficiary. The
resignation of the trustee shall become effective upon the
recording of the notice of resignation in each county in
which the deed of trust is recorded. If a trustee is not
appointed in the deed of trust, or upon the resignation,
incapacity, disability, absence, or death of the trustee, or the
election of the beneficiary to replace the trustee, the benefi-
ciary shall appoint a trustee or a successor trustee. Upon
recording the appointment of a successor trustee in each
county in which the deed of trust is recorded, the successor
trustee shall be vested with all powers of an original trustee.
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[1998 c 295 § 2; 1991 ¢ 72 § 58; 1987 c 35

2 ; 1981 ¢
161 § 1; 1975 Istex.s.c 129§ 1; 1965 c 74 §

§ 1
1.]

61.24.020 Deeds subject to all mortgage laws—
Foreclosure—Recording and indexing—Trustee and
beneficiary, separate entities, exception. Except as
provided in this chapter, a deed of trust is subject to all laws
relating to mortgages on real property. A deed conveying
real property to a trustee in trust to secure the performance
of an obligation of the grantor or another to the beneficiary
may be foreclosed by trustee’s sale. The county auditor
shall record the deed as a mortgage and shall index the name
of the grantor as mortgagor and the names of the trustee and
beneficiary as mortgagee. No person, corporation or
association may be both trustee and beneficiary under the
same deed of trust: PROVIDED, That any agency of the
United States government may be both trustee and beneficia-
ry under the same deed of trust. A deed of trust conveying
real property that is used principally for agricultural purposes
may be foreclosed as a mortgage. Pursuant to RCW
62A.9-501(4), when a deed of trust encumbers both real and
personal property, the trustee is authorized to sell all or any
portion of the grantor’s interest in that real and personal
property at a trustee’s sale. [1998 ¢ 295 § 3; 1985 ¢ 193 §
2; 1975 1st ex.s. c 129 § 2; 1965 ¢ 74 § 2.]

Application—1985 ¢ 193: "This act shall apply to foreclosures
commenced, by the giving of a notice of default pursuant to RCW
61.24.030(6), after July 28, 1985." [1985c 193 § 5.]

61.24.030 Requisites to trustee’s sale. It shall be
requisite to a trustee’s sale:

(1) That the deed of trust contains a power of sale;

(2) That the deed of trust contains a statement that the
real property conveyed is not used principally for agricultural
purposes; provided, if the statement is false on the date the
deed of trust was granted or amended to include that
statement, and false on the date of the trustee’s sale, then the
deed of trust must be foreclosed judicially. Real property is
used for agricultural purposes if it is used in an operation
that produces crops, livestock, or aquatic goods;

(3) That a default has occurred in the obligation secured
or a covenant of the grantor, which by the terms of the deed
of trust makes operative the power to sell;

(4) That no action commenced by the beneficiary of the
deed of trust is now pending to seek satisfaction of an
obligation secured by the deed of trust in any court by
reason of the grantor’s default on the obligation secured:
PROVIDED, That (a) the seeking of the appointment of a
receiver shall not constitute an action for purposes of this
chapter; and (b) if a receiver is appointed, the grantor shall
be entitled to any rents or profits derived from property sub-
ject to a homestead as defined in RCW 6.13.010. If the
deed of trust was granted to secure a commercial loan, this
subsection shall not apply to actions brought to enforce any
other lien or security interest granted to secure the obligation
secured by the deed of trust being foreclosed;

(5) That the deed of trust has been recorded in each
county in which the land or some part thereof is situated;

(6) That prior to the date of the notice of trustee’s sale
and continuing thereafter through the date of the trustee’s
sale, the trustee must have a street address in this state
where personal service of process may be made; and
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(7) That at least thirty days before notice of sale shall
be recorded, transmitted or served, written notice of default
shall be transmitted by the beneficiary or trustee to the
borrower and grantor at their last known addresses by both
first class and either registered or certified mail, return
receipt requested, and the beneficiary or trustee shall cause
to be posted in a conspicuous place on the premises, a copy
of the notice, or personally served on the borrower and
grantor. This notice shall contain the following information:

(a) A description of the property which is then subject
to the deed of trust;

(b) Each county in which the deed of trust is recorded
and the document number given to the deed of trust upon
recording by each county auditor or recording officer;

(c) That the beneficiary has declared the borrower or
grantor to be in default, and a concise statement of the
default alleged;

(d) An itemized account of the amount or amounts in
arrears if the default alleged is failure to make payments;

(e) An itemized account of all other specific charges,
costs, or fees that the borrower, grantor, or any guarantor is
or may be obliged to pay to reinstate the deed of trust before
the recording of the notice of sale;

(f) The total of (d) and (e) of this subsection, designated
clearly and conspicuously as the amount necessary to
reinstate the note and deed of trust before the recording of
the notice of sale;

(g) That failure to cure the alleged default within thirty
days of the date of mailing of the notice, or if personally
served, within thirty days of the date of personal service
thereof, may lead to recordation, transmittal, and publication
of a notice of sale, and that the property described in (a) of
this subsection may be sold at public auction at a date no
less than one hundred twenty days in the future;

(h) That the effect of the recordation, transmittal, and
publication of a notice of sale will be to (i) increase the
costs and fees and (ii) publicize the default and advertise the
grantor’s property for sale;

(i) That the effect of the sale of the grantor’s property
by the trustee will be to deprive the grantor of all their
interest in the property described in (a) of this subsection;
and

(j) That the borrower, grantor, and any guarantor has
recourse to the courts pursuant to RCW 61.24.130 to contest
the alleged default on any proper ground. [1998 ¢ 295 § 4:
1990 ¢ 111 § 1; 1987 ¢ 352 § 2; 1985 ¢ 193 § 3; 1975 1st
ex.s.c 129 § 3; 1965 c 74 § 3.]

Application—1985 ¢ 193: See note following RCW 61.24.020.

61.24.040 Foreclosure and sale—Notice of sale. A
deed of trust foreclosed under this chapter shall be fore-
closed as follows:

(1) At least ninety days before the sale, the trustee shall:

(a) Record a notice in the form described in RCW
61.24.040(1)(f) in the office of the auditor in each county in
which the deed of trust is recorded,;

(b) To the extent the trustee elects to foreclose its lien
or interest, or the beneficiary elects to preserve its right to
seek a deficiency judgment against a borrower or grantor
under RCW 61.24.100(3)(a), and if their addresses are stated
in a recorded instrument evidencing their interest, lien, or
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claim of lien, or an amendment thereto, or are otherwise
known to the trustee, cause a copy of the notice of sale
described in RCW 61.24.040(1)(f) to be transmitted by both
first class and either certified or registered mail, return
receipt requested, to the following persons or their legal
representatives, if any, at such address:

(i) The borrower and grantor;

(i) The beneficiary of any deed of trust or mortgagee of
any mortgage, or any person who has a lien or claim of lien
against the property, that was recorded subsequent to the
recordation of the deed of trust being foreclosed and before
the recordation of the notice of sale;

(iii) The vendee in any real estate contract, the lessee in
any lease, or the holder of any conveyances of any interest
or estate in any portion or all of the property described in
such notice, if that contract, lease, or conveyance of such
interest or estate, or a memorandum or other notice thereof,
was recorded after the recordation of the deed of trust being
foreclosed and before the recordation of the notice of sale;

(iv) The last holder of record of any other lien against
or interest in the property that is subject to a subordination
to the deed of trust being foreclosed that was recorded
before the recordation of the notice of sale;

(v) The last holder of record of the lien of any judgment
subordinate to the deed of trust being foreclosed; and

(vi) The occupants of property consisting solely of a
single-family residence, or a condominium, cooperative, or
other dwelling unit in a multiplex or other building contain-
ing fewer than five residential units, whether or not the
occupant’s rental agreement is recorded, which notice may
be a single notice addressed to "occupants” for each unit
known to the trustee or beneficiary;

(c) Cause a copy of the notice of sale described in RCW
61.24.040(1)(f) to be transmitted by both first class and
either certified or registered mail, return receipt requested, to
the plaintiff or the plaintiff’s attorney of record, in any court
action to foreclose a lien or other encumbrance on all or any
part of the property, provided a court action is pending and
a lis pendens in connection therewith is recorded in the
office of the auditor of any county in which all or part of the
property is located on the date the notice is recorded;

(d) Cause a copy of the notice of sale described in
RCW 61.24.040(1)(f) to be transmitted by both first class
and either certified or registered mail, return receipt request-
ed, to any person who has recorded a request for notice in
accordance withRCW 61.24.045, at the address specified in
such person’s most recently recorded request for notice;

(e) Cause a copy of the notice of sale described in RCW
61.24.040(1)(f) to be posted in a conspicuous place on the
property, or in lieu of posting, cause a copy of said notice to
be served upon any occupant of the property;

(f) The notice shall be in substantially the following
form:

NOTICE OF TRUSTEE’S SALE

L
NOTICE IS HEREBY GIVEN that the undersigned Trustee
will on the . ... day of . ... ... atthe hour of .
o’clock M. at

[street address and location if inside a build-
. State of Washington, sell at

ing] in the City of .
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public auction to the highest and best bidder, payable at the
time of sale, the following described real property, situated
in the County(ies) of . . State of Washington, to-wit:

[If any personal property is to be included in the
trustee’s sale, include a description that reasonably
identifies such personal property]

which is subject to that certain Deed of Trust dated . .. .,

. recorded . ... .. , ., under Auditor’s File No. .
records of . . . ... County, Washington, from ... .... ,
as Grantor, to . . . . . . . as Trustee, to secure an obliga-
tion in favorof . . ...... , as Beneficiary, the beneficial

interest in which was assigned by ., under an
Assignment recorded under Auditor’s File No. . . . .
[Include recording information for all counties if the Deed of
Trust is recorded in more than one county.]

IL

No action commenced by the Beneficiary of the Deed of
Trust is now pending to seek satisfaction of the obligation in
any Court by reason of the Borrower’s or Grantor’s default
on the obligation secured by the Deed of Trust.

[If there is another action pending to foreclose
other security for all or part of the same debt,
qualify the statement and identify the action.]

111

The default(s) for which this foreclosure is made is/are as
follows:

(If default is for other than payment of money, set
forth the particulars]

Failure to pay when due the following amounts which are
now in arrears:

IV.

The sum owing on the obligation secured by the Deed of
Trust is: Principal $ . . . . ., together with interest as
provided in the note or other instrument secured from the
....dayof .. .. ... and such other costs and fees as
are due under the note or other instrument secured, and as
are provided by statute.

V.

The above-described real property will be sold to satisfy the
expense of sale and the obligation secured by the Deed of
Trust as provided by statute. The sale will be made without
warranty, express or implied, regarding title, possession, or
encumbrances on the ... day of w - .. The de-
fault(s) referred to in paragraph III must be cured by the

..dayof. .... ..(11 days before the sale date), to
cause a discontinuance of the sale. The sale will be discon-
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tinued and terminated if at any time on or before the . . . .
day of . . ., - . - (11 days before the sale date), the
default(s) as set forth in paragraph III is/are cured and the
Trustee’s fees and costs are paid. The sale may be terminat-
ed any time after the . . . . dayof . ... .. , - .. (11 days
before the sale date), and before the sale by the Borrower,
Grantor, any Guarantor, or the holder of any recorded junior
lien or encumbrance paying the entire principal and interest
secured by the Deed of Trust, plus costs, fees, and advances,
if any, made pursuant to the terms of the obligation and/or
Deed of Trust, and curing all other defaults.

VI

A written notice of default was transmitted by the Beneficia-
ry or Trustee to the Borrower and Grantor at the following
addresses:

by both first class and certified mail on the . . . . day of

........ , proof of which is in the possession of the
Trustee; and the Borrower and Grantor were personally
served on the . .. .dayof...... , . . ., with said written
notice of default or the written notice of default was posted
in a conspicuous place on the real property described in
paragraph I above, and the Trustee has possession of proof
of such service or posting.

VIL

The Trustee whose name and address are set forth below
will provide in writing to anyone requesting it, a statement
of all costs and fees due at any time prior to the sale.

VIIL

The effect of the sale will be to deprive the Grantor and all
those who hold by, through or under the Grantor of all their
interest in the above-described property.

IX.

Anyone having any objection to the sale on any grounds
whatsoever will be afforded an opportunity to be heard as to
those objections if they bring a lawsuit to restrain the sale
pursuant to RCW 61.24.130. Failure to bring such a lawsuit
may result in a waiver of any proper grounds for invalidating
the Trustee’s sale.

[Add Part X to this notice if applicable under RCW
61.24.040(9))

[Acknowledgment]

(2) In addition to providing the borrower and grantor the
notice of sale described in RCW 61.24.040(1)(f), the trustee
shall include with the copy of the notice which is mailed to
the grantor, a statement to the grantor in substantially the
following form:
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NOTICE OF FORECLOSURE
Pursuant to the Revised Code of Washington,
Chapter 61.24 RCW

The attached Notice of Trustee’s Sale is a consequence
of default(s) in the obligationto . . . . .. , the Beneficiary of
your Deed of Trust and owner of the obligation secured
thereby. Unless the default(s) is/are cured, your property
will be sold at auction on the . . . . day of . ... .. S

To cure the default(s), you must bring the payments
current, cure any other defaults, and pay accrued late charges
and other costs, advances, and attorneys’ fees as set forth
below by the . . . . dayof ...... , ... [11 days before the
sale date]. To date, these arrears and costs are as follows:

Estimated amount
Currently due that will be due
to reinstate to reinstate
on. .. on.....

(11 days before
the date set

for sale)
Delinquent payments
from......,
. ., in the
amount of
$.... /mo.: $ ... $....
Late charges in
the total
amount of: $.... $....
Estimated
Amounts
Attorneys’ fees: $....
Trustee’s fee: $.
Trustee’s expenses:
(Itemization)
Title report $ $
Recording fees $ $.
Service/Posting
of Notices $ $..
Postage/Copying
expense $ $..
Publication $ $.
Telephone
charges $ $..
Inspection fees $ $..
...... $ $..
...... $ $..
TOTALS $ $

As to the defaults which do not involve payment of
money to the Beneficiary of your Deed of Trust, you must
cure each such default. Listed below are the defaults which
do not involve payment of money to the Beneficiary of your
Deed of Trust. Opposite each such listed default is a brief
description of the action necessary to cure the default and a
description of the documentation necessary to show that the
default has been cured.
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Default Description of Action Required to Cure
and Documentation Necessary to Show

Cure

You may reinstate your Deed of Trust and the obliga-
tion secured thereby at any time up to and including the
...dayof .. .... , .. [11 days before the sale date], by
paying the amount set forth or estimated above and by
curing any other defaults described above. Of course, as
time passes other payments may become due, and any
further payments coming due and any additional late charges
must be added to your reinstating payment. Any new de-
faults not involving payment of money that occur after the
date of this notice must also be cured in order to effect
reinstatement. In addition, because some of the charges can
only be estimated at this time, and because the amount
necessary to reinstate may include presently unknown
expenditures required to preserve the property or to comply
with state or local law, it will be necessary for you to
contact the Trustee before the time you tender reinstatement
so that you may be advised of the exact amount you will be
required to pay. Tender of payment or performance must be
madeto: ...... , whose address is . . . ... , telephone ()
...... AFTERTHE... DAYOF ... .., ... YOU
MAY NOT REINSTATE YOUR DEED OF TRUST BY
PAYING THE BACK PAYMENTS AND COSTS AND
FEES AND CURING THE OTHER DEFAULTS AS
OUTLINED ABOVE. In such a case, you will only be able
to stop the sale by paying, before the sale, the total principal
balance ($ . ... .. ) plus accrued interest, costs and advanc-
es, if any, made pursuant to the terms of the documents and
by curing the other defaults as outlined above.

You may contest this default by initiating court action
in the Superior Court of the county in which the sale is to be
held. In such action, you may raise any legitimate defenses
you have to this default. A copy of your Deed of Trust and
documents evidencing the obligation secured thereby are
enclosed. You may wish to consult a lawyer. Legal action
on your part may prevent or restrain the sale, but only if you
persuade the court of the merits of your defense.

The court may grant a restraining order or injunction to
restrain a trustee’s sale pursuant to RCW 61.24.130 upon
five days notice to the trustee of the time when, place where,
and the judge before whom the application for the restraining
order or injunction is to be made. This notice shall include
copies of all pleadings and related documents to be given to
the judge. Notice and other process may be served on the
trustee at:

NAME: .
ADDRESS:

TELEPHONE NUMBER:

If you do not reinstate the secured obligation and your
Deed of Trust in the manner set forth above, or if you do
not succeed in restraining the sale by court action, your
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property will be sold. The effect of such sale will be to
deprive you and all those who hold by, through or under you
of all interest in the property;

(3) In addition, the trustee shall cause a copy of the
notice of sale described in RCW 61.24.040(1)(f) (excluding
the acknowledgment) to be published in a legal newspaper
in each county in which the property or any part thereof is
situated, once on or between the thirty-fifth and twenty-
eighth day before the date of sale, and once on or between
the fourteenth and seventh day before the date of sale;

(4) On the date and at the time designated in the notice
of sale, the trustee or its authorized agent shall sell the
property at public auction to the highest bidder. The trustee
may sell the property in gross or in parcels as the trustee
shall deem most advantageous;

(5) The place of sale shall be at any designated public
place within the county where the property is located and if
the property is in more than one county, the sale may be in
any of the counties where the property is located. The sale
shall be on Friday, or if Friday is a legal holiday on the
following Monday, and during the hours set by statute for
the conduct of sales of real estate at execution;

(6) The trustee may for any cause the trustee deems
advantageous, continue the sale for a period or periods not
exceeding a total of one hundred twenty days by a public
proclamation at the time and place fixed for sale in the
notice of sale or, alternatively, by giving notice of the time
and place of the postponed sale in the manner and to the
persons specified in RCW 61.24.040(1) (b), (c), (d), and (e)
and publishing a copy of such notice once in the newspa-
per(s) described in RCW 61.24.040(3), more than seven days
before the date fixed for sale in the notice of sale. No other
notice of the postponed sale need be given;

(7) The purchaser shall forthwith pay the price bid and
on payment the trustee shall execute to the purchaser its
deed; the deed shall recite the facts showing that the sale
was conducted in compliance with all of the requirements of
this chapter and of the deed of trust, which recital shall be
prima facie evidence of such compliance and conclusive
evidence thereof in favor of bona fide purchasers and
encumbrancers for value, except that these recitals shall not
affect the lien or interest of any person entitled to notice
under RCW 61.24.040(1), if the trustee fails to give the
required notice to such person. In such case, the lien or
interest of such omitted person shall not be affected by the
sale and such omitted person shall be treated as if such
person was the holder of the same lien or interest and was
omitted as a party defendant in a judicial foreclosure
proceeding;

(8) The sale as authorized under this chapter shall not
take place less than one hundred ninety days from the date
of default in any of the obligations secured.

(9) If the trustee elects to foreclose the interest of any
occupant or tenant of property comprised solely of a single-
family residence, or a condominium, cooperative, or other
dwelling unit in a multiplex or other building containing
fewer than five residential units, the following notice shall be
included as Part X of the Notice of Trustee’s Sale:
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X.
NOTICE TO OCCUPANTS OR TENANTS

The purchaser at the trustee’s sale is entitled to posses-
sion of the property on the 20th day following the sale, as
against the grantor under the deed of trust (the owner) and
anyone having an interest junior to the deed of trust, includ-
ing occupants and tenants. After the 20th day following the
sale the purchaser has the right to evict occupants and
tenants by summary proceedings under the unlawful detainer
act, chapter 59.12 RCW.

(10) Only one copy of all notices required by this
chapter need be given to a person who is both the borrower
and the grantor. All notices required by this chapter that are
given to a general partnership are deemed given to each of
its general partners, unless otherwise agreed by the parties.
[1998 ¢ 295 § S; 1989 ¢ 361 § 1; 1987 ¢ 352 § 3; 1985 ¢
193 § 4; 1981 c 161 § 3; 1975 Ist ex.s. ¢ 129 § 4, 1967 ¢
30§ 1; 1965¢c 74 § 4.]

Application—1985 ¢ 193: See note following RCW 61.24.020.

61.24.042 Notice to guarantor—Contents—Failure
to provide. The beneficiary may give the notices of default,
trustee’s sale, and foreclosure referred to in RCW
61.24.030(7) and 61.24.040 to any one or more of the
guarantors of a commercial loan at the time they are given
to the grantor. In addition to the information contained in
the notices provided to the grantor, these notices shall state
that (1) the guarantor may be liable for a deficiency judg-
ment to the extent the sale price obtained at the trustee’s sale
is less than the debt secured by the deed of trust; (2) the
guarantor has the same rights to reinstate the debt, cure the
default, or repay the debt as is given to the grantor in order
to avoid the trustee’s sale; (3) the guarantor will have no
right to redeem the property after the trustee’s sale; (4)
subject to such longer periods as are provided in the Wash-
ington deed of trust act, chapter 61.24 RCW, any action
brought to enforce a guaranty must be commenced within
one year after the trustee’s sale, or the last trustee’s sale
under any deed of trust granted to secure the same debt; and
(5) in any action for a deficiency, the guarantor will have the
right to establish the fair value of the property as of the date
of the trustee’s sale, less prior liens and encumbrances, and
to limit its liability for a deficiency to the difference between
the debt and the greater of such fair value or the sale price
paid at the trustee’s sale, plus interest and costs. The failure
of the beneficiary to provide any guarantor the notice
referred to in this section does not invalidate either the
notices given to the borrower or the grantor, or the trustee’s
sale. [1998 ¢ 295 § 6.]

61.24.045 Requests for notice of sale. Any person
desiring a copy of any notice of sale described in RCW
61.24.040(1)(f) under any deed of trust, other than a person
entitled to receive such a notice under RCW 61.24.040(1) (b)
or (c), must, after the recordation of such deed of trust and
before the recordation of the notice of sale, cause to be filed
for record, in the office of the auditor of any county in
which the deed of trust is recorded, a duly acknowledged
request for a copy of any notice of sale. The request shall
be signed and acknowledged by the person to be notified or
such person’s agent, attorney, or representative; shall set
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forth the name, mailing address, and telephone number, if
any, of the person or persons to be notified; shall identify
the deed of trust by stating the names of the parties thereto,
the date the deed of trust was recorded, the legal description
of the property encumbered by the deed of trust, and the
auditor’s file number under which the deed of trust is record-
ed; and shall be in substantially the following form:

REQUEST FOR NOTICE

Request is hereby made that a copy of any notice of sale
described in RCW 61.24.040(1)(f) under that certain Deed of

Trust dated. ...., 19.. ., recorded on . . L 19,0,
under auditor’s file No. . . .. .. , records of . . . County,
Washington, from . . . . .. , as Grantor, to ... as

Trustee, to secure an obligation in favor of ... as
Beneficiary, and affecting the following described real

property:
(Legal Description)

be sent by both first class and either registered or certified

mail, return receipt requested, to . . ... ... at
Dated this . . . day of 5 1900,
Signature

(Acknowledgment)

A request for notice under this section shall not affect title
to, or be deemed notice to any person that any person has
any right, title, interest in, lien or charge upon, the property
described in the request for notice. [1985c 193 § 1.]
Application—1985 ¢ 193: See note following RCW 61.24.020.

61.24.050 Interest conveyed by trustee’s deed—Sale
is final if acceptance is properly recorded—Redemption
precluded after sale. When delivered to the purchaser, the
trustee’s deed shall convey all of the right, title, and interest
in the real and personal property sold at the trustee’s sale
which the grantor had or had the power to convey at the
time of the execution of the deed of trust, and such as the
grantor may have thereafter acquired. If the trustee accepts
a bid, then the trustee’s sale is final as of the date and time
of such acceptance if the trustee’s deed is recorded within
fifteen days thereafter. After a trustee’s sale, no person shall
have any right, by statute or otherwise, to redeem the
property sold at the trustee’s sale. [1998 ¢ 295 § 7; 1965 ¢
74 § 5]

61.24.060 Rights and remedies of trustee’s sale
purchaser. The purchaser at the trustee’s sale shall be
entitled to possession of the property on the twentieth day
following the sale, as against the grantor under the deed of
trust and anyone having an interest junior to the deed of
trust, including occupants and tenants, who were given all of
the notices to which they were entitled under this chapter.
The purchaser shall also have a right to the summary
proceedings to obtain possession of real property provided in
chapter 59.12 RCW. [1998 ¢ 295 § 8; 1967 c 30 § 2; 1965
c74§6]

61.24.070 Trustee’s sale, who may bid at—If
beneficiary is purchaser—If purchaser is not beneficiary.
(1) The trustee may not bid at the trustee’s sale. Any other
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person, including the beneficiary, may bid at the trustee’s
sale.

(2) The trustee shall, at the request of the beneficiary,
credit toward the beneficiary’s bid all or any part of the
monetary obligations secured by the deed of trust. If the
beneficiary is the purchaser, any amount bid by the benefi-
ciary in excess of the amount so credited shall be paid to the
trustee in the form of cash, certified check, cashier’s check,
money order, or funds received by verified electronic
transfer, or any combination thereof. If the purchaser is not
the beneficiary, the entire bid shall be paid to the trustee in
the form of cash, certified check, cashier’s check, money
order, or funds received by verified electronic transfer, or
any combination thereof. [1998 ¢ 295 § 9; 1965 c 74 § 7.]

61.24.080 Disposition of proceeds of sale—Notices—
Surplus funds. The trustee shall apply the proceeds of the
sale as follows:

(1) To the expense of sale, including a reasonable
charge by the trustee and by his or her attorney: PROVID-
ED, That the aggregate of the charges by the trustee and his
or her attorney, for their services in the sale, shall not exceed
the amount which would, by the superior court of the county
in which the trustee’s sale occurred, have been deemed a
reasonable attorney fee, had the trust deed been foreclosed
as a mortgage in a noncontested action in that court;

(2) To the obligation secured by the deed of trust; and

(3) The surplus, if any, less the clerk’s filing fee, shall
be deposited, together with written notice of the amount of
the surplus, a copy of the notice of trustee’s sale, and an
affidavit of mailing as provided in this subsection, with the
clerk of the superior court of the county in which the sale
took place. The trustee shall mail copies of the notice of the
surplus, the notice of trustee’s sale, and the affidavit of
mailing to each party to whom the notice of trustee’s sale
was sent pursuant to RCW 61.24.040(1). The clerk shall
index such funds under the name of the grantor as set out in
the recorded notice. Upon compliance with this subsection,
the trustee shall be discharged from all further responsibili-
ties for the surplus. Interests in, or liens or claims of liens
against the property eliminated by sale under this section
shall attach to the surplus in the order of priority that it had
attached to the property. A party seeking disbursement of
the surplus funds shall file a motion requesting disbursement
in the superior court for the county in which the surplus
funds are deposited. Notice of the motion shall be personal-
ly served upon, or mailed in the manner specified in RCW
61.24.040(1)(b), to all parties to whom the trustee mailed
notice of the surplus, and any other party who has entered an
appearance in the proceeding, not less than twenty days prior
to the hearing of the motion. The clerk shall not disburse
such surplus except upon order of the superior court of such
county. [1998 ¢ 295 § 10; 1981 c 161 § S; 1967 ¢ 30 § 3;
1965 c 74 § 8.]

61.24.090 Curing defaults before sale—
Discontinuance of proceedings—Notice of discontinu-
ance—Execution and acknowledgment—Payments
tendered to trustee. (1) At any time prior to the eleventh
day before the date set by the trustee for the sale in the
recorded notice of sale, or in the event the trustee continues
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the sale pursuant to RCW 61.24.040(6), at any time prior to
the eleventh day before the actual sale, the borrower,
grantor, any guarantor, any beneficiary under a subordinate
deed of trust, or any person having a subordinate lien or
encumbrance of record on the trust property or any part
thereof, shall be entitled to cause a discontinuance of the sale
proceedings by curing the default or defaults set forth in the
notice, which in the case of a default by failure to pay, shall
be by paying to the trustee:

(a) The entire amount then due under the terms of the
deed of trust and the obligation secured thereby, other than
such portion of the principal as would not then be due had
no default occurred, and

(b) The expenses actually incurred by the trustee
enforcing the terms of the note and deed of trust, including
a reasonable trustee’s fee, together with the trustee’s reason-
able attorney’s fees, together with costs of recording the
notice of discontinuance of notice of trustee’s sale.

(2) Any person entitled to cause a discontinuance of the
sale proceedings shall have the right, before or after rein-
statement, to request any court, excluding a small claims
court, for disputes within the jurisdictional limits of that
court, to determine the reasonableness of any fees demanded
or paid as a condition to reinstatement. The court shall
make such determination as it deems appropriate, which may
include an award to the prevailing party of its costs and
reasonable attorneys’ fees, and render judgment accordingly.
An action to determine fees shall not forestall any sale or
affect its validity.

(3) Upon receipt of such payment the proceedings shall
be discontinued, the deed of trust shall be reinstated and the
obligation shall remain as though no acceleration had taken
place.

(4) In the case of a default which is occasioned by other
than failure to make payments, the person or persons causing
the said default shall pay the expenses incurred by the
trustee and the trustee's fees as set forth in subsection (1)(b)
of this section.

(5) Any person having a subordinate lien of record on
the trust property and who has cured the default or defaults
pursuant to this section shall thereafter have included in his
lien all payments made to cure any defaults, including
interest thereon at eight percent per annum, payments made
for trustees’ costs and fees incurred as authorized, and
reasonable attorney’s fees and costs incurred resulting from
any judicial action commenced to enforce his or her rights
to advances under this section.

(6) If the default is cured and the obligation and the
deed of trust reinstated in the manner provided, the trustee
shall properly execute, acknowledge, and cause to be
recorded a notice of discontinuance of trustee’s sale under
that deed of trust. A notice of discontinuance of trustee’s
sale when so executed and acknowledged is entitled to be
recorded and shall be sufficient if it sets forth a record of the
deed of trust and the auditor’s file number under which the
deed of trust is recorded, and a reference to the notice of
sale and the auditor’s file number under which the notice of
sale is recorded, and a notice that the sale is discontinued.

(7) Any payments required under this section as a
condition precedent to reinstatement of the deed of trust shall
be tendered to the trustee in the form of cash, certified
check, cashier’s check, money order, or funds received by
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verified electronic transfer, or any combination thereof.
(1998 c 295 § 11; 1987 ¢ 352 § 4; 1981 c 161 § 6; 1975 1st
ex.s.c 129 § 5, 1967 c 30 § 4, 1965 c 74 § 9.]

61.24.100 Deficiency judgments—Foreclosure—
Trustee’s sale—Application of chapter. (1) Except to the
extent permitted in this section for deeds of trust securing
commercial loans, a deficiency judgment shall not be
obtained on the obligations secured by a deed of trust against
any borrower, grantor, or guarantor after a trustee’s sale
under that deed of trust.

(2)(a) Nothing in this chapter precludes an action
against any person liable on the obligations secured by a
deed of trust or any guarantor prior to a notice of trustee’s
sale being given pursuant to this chapter or after the dis-
continuance of the trustee’s sale.

(b) No action under (a) of this subsection precludes the
beneficiary from commencing a judicial foreclosure or
trustee’s sale under the deed of trust after the completion or
dismissal of that action.

(3) This chapter does not preclude any one or more of
the following after a trustee’s sale under a deed of trust
securing a commercial loan executed after June 11, 1998:

(a)(i) To the extent the fair value of the property sold at
the trustee’s sale to the beneficiary or an affiliate of the
beneficiary is less than the unpaid obligation secured by the
deed of trust immediately prior to the trustee’s sale, an
action for a deficiency judgment against the borrower or
grantor, if such person or persons was timely given the
notices under RCW 61.24.040, for (A) any decrease in the
fair value of the property caused by waste to the property
committed by the borrower or grantor, respectively, after the
deed of trust is granted, and (B) the wrongful retention of
any rents, insurance proceeds, or condemnation awards by
the borrower or grantor, respectively, that are otherwise
owed to the beneficiary.

(ii) This subsection (3)(a) does not apply to any proper-
ty that is occupied by the borrower as its principal residence
as of the date of the trustee’s sale;

(b) Any judicial or nonjudicial foreclosures of any other
deeds of trust, mortgages, security agreements, or other
security interests or liens covering any real or personal
property granted to secure the obligation that was secured by
the deed of trust foreclosed; or

(c) Subject to this section, an action for a deficiency
judgment against a guarantor if the guarantor is timely given
the notices under RCW 61.24.042.

(4) Any action referred to in subsection (3)(a) and (c) of
this section shall be commenced within one year after the
date of the trustee’s sale, or a later date to which the liable
party otherwise agrees in writing with the beneficiary after
the notice of foreclosure is given, plus any period during
which the action is prohibited by a bankruptcy, insolvency,
moratorium, or other similar debtor protection statute. If
there occurs more than one trustee’s sale under a deed of
trust securing a commercial loan or if trustee’s sales are
made pursuant to two or more deeds of trust securing the
same commercial loan, the one-year limitation in this section
begins on the date of the last of those trustee’s sales.

(5) In any action against a guarantor following a
trustee’s sale under a deed of trust securing a commercial
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loan, the guarantor may request the court or other appropri-
ate adjudicator to determine, or the court or other appropriate
adjudicator may in its discretion determine, the fair value of
the property sold at the sale and the deficiency judgment
against the guarantor shall be for an amount equal to the
sum of the total amount owed to the beneficiary by the
guarantor as of the date of the trustee’s sale, less the fair
value of the property sold at the trustee’s sale or the sale
price paid at the trustee’s sale, whichever is greater, plus
interest on the amount of the deficiency from the date of the
trustee’s sale at the rate provided in the guaranty, the deed
of trust, or in any other contracts evidencing the debt
secured by the deed of trust, as applicable, and any costs,
expenses, and fees that are provided for in any contract
evidencing the guarantor’s liability for such a judgment. If
any other security is sold to satisfy the same debt prior to
the entry of a deficiency judgment against the guarantor, the
fair value of that security, as calculated in the manner
applicable to the property sold at the trustee’s sale, shall be
added to the fair value of the property sold at the trustee’s
sale as of the date that additional security is foreclosed.
This section is in lieu of any right any guarantor would
otherwise have to establish an upset price pursuant to RCW
61.12.060 prior to a trustee’s sale.

(6) A guarantor granting a deed of trust to secure its
guaranty of a commercial loan shall be subject to a deficien-
cy judgment following a trustee’s sale under that deed of
trust only to the extent stated in subsection (3)(a)(i) of this
section. If the deed of trust encumbers the guarantor’s
principal residence, the guarantor shall be entitled to receive
an amount up to the homestead exemption set forth in RCW
6.13.030, without regard to the effect of RCW 6.13.080(2),
from the bid at the foreclosure or trustee’s sale accepted by
the sheriff or trustee prior to the application of the bid to the
guarantor’s obligation.

(7) A beneficiary’s acceptance of a deed in lieu of a
trustee’s sale under a deed of trust securing a commercial
loan exonerates the guarantor from any liability for the debt
secured thereby except to the extent the guarantor otherwise
agrees as part of the deed in lieu transaction.

(8) This chapter does not preclude a beneficiary from
foreclosing a deed of trust in the same manner as a real
property mortgage and this section does not apply to such a
foreclosure.

(9) Any contract, note, deed of trust, or guaranty may,
by its express language, prohibit the recovery of any portion
or all of a deficiency after the property encumbered by the
deed of trust securing a commercial loan is sold at a
trustee’s sale.

(10) A trustee’s sale under a deed of trust securing a
commercial loan does not preclude an action to collect or
enforce any obligation of a borrower or guarantor if that
obligation, or the substantial equivalent of that obligation,
was not secured by the deed of trust.

(11) Unless the guarantor otherwise agrees, a trustee’s
sale shall not impair any right or agreement of a guarantor
to be reimbursed by a borrower or grantor for a deficiency
judgment against the guarantor.

(12) Notwithstanding anything in this section to the
contrary, the rights and obligations of any borrower, grantor,
and guarantor following a trustee’s sale under a deed of trust
securing a commercial loan or any guaranty of such a loan
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executed prior to June 11, 1998, shall be determined in
accordance with the laws existing prior to June 11, 1998.
[1998 ¢ 295 § 12; 1990 c 111 § 2; 1965 c 74 § 10.]

61.24.110 Reconveyance by trustee. The trustee
shall reconvey all or any part of the property encumbered by
the deed of trust to the person entitled thereto on written
request of the beneficiary, or upon satisfaction of the obliga-
tion secured and written request for reconveyance made by
the beneficiary or the person entitled thereto. [1998 c 295
§ 13; 1981 c 161 § 7, 1965¢c 74 § 11.]

61.24.120 Other foreclosure provisions preserved.
This chapter shall not supersede nor repeal any other
provision now made by law for the foreclosure of security
interests in real property. [1965 c 74 § 12.]

61.24.130 Restraint of sale by trustee—
Conditions—Notice. (1) Nothing contained in this chapter
shall prejudice the right of the borrower, grantor, any
guarantor, or any person who has an interest in, lien, or
claim of lien against the property or some part thereof, to
restrain, on any proper ground, a trustee’s sale. The court
shall require as a condition of granting the restraining order
or injunction that the applicant pay to the clerk of the court
the sums that would be due on the obligation secured by the
deed of trust if the deed of trust was not being foreclosed:

(a) In the case of default in making the periodic
payment of principal, interest, and reserves, such sums shall
be the periodic payment of principal, interest, and reserves
paid to the clerk of the court every thirty days.

(b) In the case of default in making payment of an
obligation then fully payable by its terms, such sums shall be
the amount of interest accruing monthly on said obligation
at the nondefault rate, paid to the clerk of the court every
thirty days.

In the case of default in performance of any nonmone-
tary obligation secured by the deed of trust, the court shall
impose such conditions as it deems just.

In addition, the court may condition granting the
restraining order or injunction upon the giving of security by
the applicant, in such form and amount as the court deems
proper, for the payment of such costs and damages, includ-
ing attorneys’ fees, as may be later found by the court to
have been incurred or suffered by any party by reason of the
restraining order or injunction. The court may consider,
upon proper showing, the grantor’s equity in the property in
determining the amount of said security.

(2) No court may grant a restraining order or injunction
to restrain a trustee’s sale unless the person seeking the
restraint gives five days notice to the trustee of the time
when, place where, and the judge before whom the applica-
tion for the restraining order or injunction is to be made.
This notice shall include copies of all pleadings and related
documents to be given to the judge. No judge may act upon
such application unless it is accompanied by proof, evi-
denced by return of a sheriff, the sheriff’s deputy, or by any
person eighteen years of age or over who is competent to be
a witness, that the notice has been served on the trustee.

(3) If the restraining order or injunction is dissolved
after the date of the trustee’s sale set forth in the notice as
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provided in RCW 61.24.040(1)(f), the court granting such
restraining order or injunction, or before whom the order or
injunction is returnable, shall, at the request of the trustee,
set a new sale date which shall be not less than forty-five
days from the date of the order dissolving the restraining
order. The trustee shall:

(a) Comply with the requirements of RCW 61.24.040(1)
(a) through (f) at least thirty days before the new sale date;
and

(b) Cause a copy of the notice of trustee’s sale as
provided in RCW 61.24.040(1)(f) to be published in a legal
newspaper in each county in which the property or any part
thereof is situated once between the thirty-fifth and twenty-
eighth day before the sale and once between the fourteenth
and seventh day before the sale.

(4) If a trustee’s sale has been stayed as a result of the
filing of a petition in federal bankruptcy court and an order
is entered in federal bankruptcy court granting relief from
the stay or closing or dismissing the case, or discharging the
debtor with the effect of removing the stay, the trustee may
set a new sale date which shall not be less than forty-five
days after the date of the bankruptcy court’s order. The
trustee shall:

(a) Comply with the requirements of RCW 61.24.040(1)
(a) through (f) at least thirty days before the new sale date;
and

(b) Cause a copy of the notice of trustee’s sale as
provided in RCW 61.24.040(1)(f) to be published in a legal
newspaper in each county in which the property or any part
thereof is situated, once between the thirty-fifth and twenty-
eighth day before the sale and once between the fourteenth
and seventh day before the sale.

(5) Subsections (3) and (4) of this section are permissive
only and do not prohibit the trustee from proceeding with a
trustee’s sale following termination of any injunction or stay
on any date to which such sale has been properly continued
in accordance with RCW 61.24.040(6). [1998 c 295 § 14;
1987 c 352 § 5; 1981 c 161 § 8; 1975 Istex.s.c 129 § 6;
1965 c 74 § 13.]

61.24.135 Consumer protection act—Unfair or
deceptive acts or practices. It is an unfair or deceptive act
or practice under the consumer protection act, chapter 19.86
RCW, for any person, acting alone or in concert with others,
to offer, or offer to accept or accept from another, any
consideration of any type not to bid, or to reduce a bid, at a
sale of property conducted pursuant to a power of sale in a
deed of trust. However, it is not an unfair or deceptive act
or practice for any person, including a trustee, to state that
a property subject to a recorded notice of trustee’s sale or
subject to a sale conducted pursuant to this chapter is being
sold in an "as-is" condition, or for the beneficiary to arrange
to provide financing for a particular bidder or to reach any
good faith agreement with the borrower, grantor, any
guarantor, or any junior lienholder. [1998 ¢ 295 § 15.]

61.24.140 Assignment of rents—Collecting payment
of rent. The beneficiary shall not enforce or attempt to
enforce an assignment of rents by demanding or collecting
rent from a tenant occupying property consisting solely of a
single-family residence, or a condominium, cooperative, or
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other dwelling unit in a multiplex or other building contain-
ing fewer than five residential units, without first giving the
tenant either a court order authorizing payment of rent to the
beneficiary or a written consent by the tenant’s landlord to
the payment. It is a defense to an eviction based on nonpay-
ment of rent that the tenant paid the rent due to the benefi-
ciary pursuant to a court order or a landlord’s written
consent. [1998 ¢ 295 § 16.]

Chapter 61.30
REAL ESTATE CONTRACT FORFEITURES

Sections

61.30.010  Dcfinitions.

61.30.020 Forfeiture or foreclosure—Notices—Other remedies not
limited.

61.30.030 Conditions to forfeiture.

61.30.040 Notices—Persons required to be notified—Recording.

61.30.050 Notices—Form—Method of service.

61.30.060 Notice of intent to forfeit—Declaration of forfeiture—Time
limitations.

61.30.070  Notice of intent to forfeit—Declaration of forfeiture—
Contents.

61.30.080 Failure to give required notices.

61.30.090 Acceleration of payments—Cure of default.

61.30.100 Effect of forfeiture.

61.30.110  Forfeiture may be restrained or enjoined.

61.30.120  Sale of property in lieu of forfeiture.

61.30.130  Forfeiture may proceed upon expiration of judicial order—
Court may award attorneys’ fees or impose conditions—
Venue.

61.30.140  Action to set aside forfeiture.

61.30.150 False swearing—Penalty—Failure to comply with chapter—
Liability.

61.30.160  Priority of actions under chapter.

61.30.900  Short title.

61.30.905 Scvcrability—1985 ¢ 237.

6130910 Effective date—Application—198S c 237.

6130911 Application—1988 ¢ 86.

61.30.010 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Contract" or "real estate contract” means any
written agreement for the sale of real property in which legal
title to the property is retained by the seller as security for
payment of the purchase price. "Contract”" or “real estate
contract” does not include eamest money agreements and op-
tions to purchase.

(2) "Cure the default” or "cure” means to perform the
obligations under the contract which are described in the
notice of intent to forfeit and which are in default, to pay the
costs and attorneys’ fees prescribed in the contract, and,
subject to RCW 61.30.090(1), to make all payments of
money required of the purchaser by the contract which first
become due after the notice of intent to forfeit is given and
are due when cure is tendered.

(3) "Declaration of forfeiture” means the notice de-
scribed in RCW 61.30.070(2).

(4) "Forfeit" or "forfeiture" means to cancel the
purchaser’s rights under a real estate contract and to termi-
nate all right, title, and interest in the property of the
purchaser and of persons claiming by or through the pur-
chaser, all to the extent provided in this chapter, because of
a breach of one or more of the purchaser’s obligations under
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the contract. A judicial foreclosure of a real estate contract
as a mortgage shall not be considered a forfeiture under this
chapter.

(5) "Notice of intent to forfeit" means the notice
described in RCW 61.30.070(1).

(6) "Property” means that portion of the real property
which is the subject of a real estate contract, legal title to
which has not been conveyed to the purchaser.

(7) "Purchaser” means the person denominated in a real
estate contract as the purchaser of the property or an interest
therein or, if applicable, the purchaser’s successors or assigns
in interest to all or any part of the property, whether by
voluntary or involuntary transfer or transfer by operation of
law. If the purchaser’s interest in the property is subject to
a proceeding in probate, a receivership, a guardianship, or a
proceeding under the federal bankruptcy laws, "purchaser”
means the personal representative, the receiver, the guardian,
the trustee in bankruptcy, or the debtor in possession, as
applicable. However, "purchaser” does not include an
assignee or any other person whose only interest or claim is
in the nature of a lien or other security interest.

(8) "Required notices” means the notice of intent to
forfeit and the declaration of forfeiture.

(9) "Seller” means the person denominated in a real
estate contract as the seller of the property or an interest
therein or, if applicable, the seller’s successors or assigns in
interest to all or any part of the property or the contract,
whether by voluntary or involuntary transfer or transfer by
operation of law. If the seller’s interest in the property is
subject to a proceeding in probate, a receivership, a guard-
ianship, or a proceeding under the federal bankruptcy laws,
"seller” means the personal representative, the receiver, the
guardian, the trustee in bankruptcy, or the debtor in posses-
sion, as applicable. However, “seller” does not include an
assignee or any other person whose only interest or claim is
in the nature of a lien or other security interest and does not
include an assignee who has not been conveyed legal title to
any portion of the property.

(10) "Time for cure” means the time provided in RCW
61.30.070(1)(e) as it may be extended as provided in this
chapter or any longer period agreed to by the seller. [1988
c8 8§ 1;1985¢c 237§ 1]

61.30.020 Forfeiture or foreclosure—Notices—
Other remedies not limited. (1) A purchaser’s rights under
a real estate contract shall not be forfeited except as provid-
ed in this chapter. Forfeiture shall be accomplished by giv-
ing and recording the required notices as specified in this
chapter. This chapter shall not be construed as prohibiting
or limiting any remedy which is not governed or restricted
by this chapter and which is otherwise available to the seller
or the purchaser. At the seller’s option, a real estate contract
may be foreclosed in the manner and subject to the law ap-
plicable to the foreclosure of a mortgage in this state.

(2) The seller’s commencement of an action to foreclose
the contract as a mortgage shall not constitute an election of
remedies so as to bar the seller from forfeiting the contract
under this chapter for the same or different breach. Similar-
ly, the seller’s commencement of a forfeiture under this
chapter shall not constitute an election of remedies so as to
bar the seller from foreclosing the contract as a mortgage.
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However, the seller shall not maintain concurrently an action
to foreclose the contract and a forfeiture under this chapter
whether for the same or different breaches. If, after giving
or recording a notice of intent to forfeit, the seller elects to
foreclose the contract as a mortgage, the seller shall record
a notice cancelling the notice of intent to forfeit which refers
to the notice of intent by its recording number. Not later
than ten days after the notice of cancellation is recorded, the
seller shall mail or serve copies of the notice of cancellation
to each person who was mailed or served the notice of intent
to forfeit, and shall post it in a conspicuous place on the
property if the notice of intent was posted. The seller need
not publish the notice of cancellation. [1988 ¢ 86 § 2; 1985
c 237 §2]

61.30.030 Conditions to forfeiture. It shall be a
condition to forfeiture of a real estate contract that:

(1) The contract being forfeited, or a memorandum
thereof, is recorded in each county in which any of the
property is located;

(2) A breach has occurred in one or more of the
purchaser’s obligations under the contract and the contract
provides that as a result of such breach the seller is entitled
to forfeit the contract; and

(3) Except for petitions for the appointment of a
receiver, no arbitration or judicial action is pending on a
claim made by the seller against the purchaser on any
obligation secured by the contract. [1988 ¢ 86 § 3; 1985 c
237 § 3]

61.30.040 Notices—Persons required to be noti-
fied—Recording. (1) The required notices shall be given to
each purchaser last known to the seller or the seller’s agent
or attorney giving the notice and to each person who, at the
time the notice of intent to forfeit is recorded, is the last
holder of record of a purchaser’s interest. Failure to comply
with this subsection in any material respect shall render any
purported forfeiture based upon the required notices void.

(2) The required notices shall also be given to each of
the following persons whose interest the seller desires to
forfeit if the default is not cured:

(a) The holders and claimants of record at the time the
notice of intent to forfeit is recorded of any interests in or
liens upon all or any portion of the property derived through
the purchaser or which are otherwise subordinate to the
seller’s interest in the property; and

(b) All persons occupying the property at the time the
notice of intent to forfeit is recorded and whose identities are
reasonably discoverable by the seller.

Any forfeiture based upon the required notices shall be
void as to each person described in this subsection (2) to
whom the notices are not given in accordance with this
chapter in any material respect.

(3) The required notices shall also be given to each
person who at the time the notice of intent to forfeit is
recorded has recorded in each county in which any of the
property is located a request to receive the required notices,
which request (a) identifies the contract being forfeited by
reference to its date, the original parties thereto, and a legal
description of the property; (b) contains the name and
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address for notice of the person making the request; and (c)
is executed and acknowledged by the requesting person.

(4) Except as otherwise provided in the conwract or other
agreement with the seller and except as otherwise provided
in this section, the seller shall not be required to give any
required notice to any person whose interest in the property
is not of record or if such interest is first acquired after the
time the notice of intent to forfeit is recorded. Subject to
subsection (5) of this section, all such persons hold their
interest subject to the potential forfeiture described in the
recorded notice of intent to forfeit and shall be bound by any
forfeiture made pursuant thereto as permitted in this chapter
as if the required notices were given to them.

(5) Before the commencement of the time for cure, the
notice of intent to forfeit shall be recorded in each county in
which any of the property is located. The notice of intent to
forfeit shall become ineffective for all purposes one year
after the expiration of the time for cure stated in such notice
or in any recorded extension thereof executed by the seller
or the seller’s agent or attorney unless, prior to the end of
that year, the declaration of forfeiture based on such notice
or a lis pendens incident to an action under this chapter is
recorded. The time for cure may not be extended in
increments of more than one year each, and extensions stated
to be for more than one year or for an unstated or indefinite
period shall be deemed to be for one year for the purposes
of this subsection. Recording a lis pendens when a notice of
intent to forfeit is effective shall cause such notice to
continue in effect until the later of one year after the
expiration of the time for cure or thirty days after final
disposition of the action evidenced by the lis pendens.

(6) The declaration of forfeiture shall be recorded in
each county in which any of the property is located after the
time for cure has expired without the default having been
cured. [1988 c 86 § 4; 1985 c 237 § 4.]

61.30.050 Notices—Form—Method of service. (1)
The required notices shall be given in writing. The notice
of intent to forfeit shall be signed by the seller or by the
seller's agent or attorney. The declaration of forfeiture shall
be signed and sworn to by the seller. The seller may
execute the declaration of forfeiture through an agent under
a power of attorney which is of record at the time the
declaration of forfeiture is recorded, but in so doing the
seller shall be subject to liability under RCW 61.30.150 to
the same extent as if the seller had personally signed and
sworn to the declaration.

(2) The required notices shall be given:

(a) In any manner provided in the contract or other
agreement with the seller; and

(b) By either personal service in the manner required for
civil actions in any county in which any of the property is
located or by mailing a copy to the person for whom it is
intended, postage prepaid, by certified or registered mail
with return receipt requested and by regular first class mail,
addressed to the person at the person’s address last known
to the seller or the seller’s agent or attorney giving the
notice. For the purposes of this subsection, the seller or the
seller’s agent or attorney giving the notice may rely upon the
address stated in any recorded document which entitles a
person to receive the required notices unless the seller or the

(1998 Ed.)



Real Estate Contract Forfeitures

seller’s agent or attorney giving the notice knows such
address to be incorrect.

If the address or identity of a person for whom the
required notices are intended is not known to or reasonably
discoverable at the time the notice is given by the seller or
the seller’s agent or attorney giving the notice, the required
notices shall be given to such person by posting a copy in a
conspicuous place on the property and publishing a copy
thereof. The notice shall be directed to the attention of all
persons for whom the notice is intended, including the names
of the persons, if so known or reasonably discoverable. The
publication shall be made in a newspaper approved pursuant
to RCW 65.16.040 and published in each county in which
any of the property is located or, if no approved newspaper
is published in the county, in an adjoining county, and if no
approved newspaper is published in the county or adjoining
county, then in an approved newspaper published in the
capital of the state. The notice of intent to forfeit shall be
published once a week for two consecutive weeks. The
declaration of forfeiture shall be published once. [1988 c 86
§5; 1985 ¢ 237§ 5.]

61.30.060 Notice of intent to forfeit—Declaration of
forfeiture—Time limitations. The notice of intent to forfeit
shall be given not later than ten days after it is recorded.
The declaration of forfeiture shall be given not later than
three days after it is recorded. Either required notice may be
given before it is recorded, but the declaration of forfeiture
may not be given before the time for cure has expired.
Notices which are served or mailed are given for the
purposes of this section when served or mailed. Notices
which must be posted and published as provided in RCW
61.30.050(2)(b) are given for the purposes of this section
when both posted and first published. [1988 c 86 § 6; 1985
c23786.]

61.30.070 Notice of intent to forfeit—Declaration of
forfeiture—Contents. (1) The notice of intent to forfeit
shall contain the following:

(a) The name, address, and telephone number of the
seller and, if any, the seller’s agent or attorney giving the
notice;

(b) A description of the contract, including the names of
the original parties to the contract, the date of the contract,
and the recording number of the contract or memorandum
thereof;

(c) A legal description of the property;

(d) A description of each default under the contract on
which the notice is based;

(e) A statement that the contract will be forfeited if all
defaults are not cured by a date stated in the notice which is
not less than ninety days after the notice of intent to forfeit
is recorded or any longer period specified in the contract or
other agreement with the seller;

(f) A statement of the effect of forfeiture, including, to
the extent applicable that: (i) All right, title, and interest in
the property of the purchaser and, to the extent elected by
the seller, of all persons claiming through the purchaser or
whose interests are otherwise subordinate to the seller’s
interest in the property shall be terminated; (ii) the
purchaser’s rights under the contract shall be canceled; (iii)
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all sums previously paid under the contract shall belong to
and be retained by the seller or other person to whom paid
and entitled thereto; (iv) all of the purchaser’s rights in all
improvements made to the property and in unharvested crops
and timber thereon shall belong to the seller; and (v) the
purchaser and all other persons occupying the property
whose interests are forfeited shall be required to surrender
possession of the property, improvements, and unharvested
crops and timber to the seller ten days after the declaration
of forfeiture is recorded;

(g) An itemized statement or, to the extent not known
at the time the notice of intent to forfeit is given or recorded,
a reasonable estimate of all payments of money in default
and, for defaults not involving the failure to pay money, a
statement of the action required to cure the default;

(h) An itemized statement of all other payments,
charges, fees, and costs, if any, or, to the extent not known
at the time the notice of intent is given or recorded, a
reasonable estimate thereof, that are or may be required to
cure the defaults;

(i) A statement that the person to whom the notice is
given may have the right to contest the forfeiture, or to seek
an extension of time to cure the default if the default does
not involve a failure to pay money, or both, by commencing
a court action by filing and serving the summons and
complaint before the declaration of forfeiture is recorded;

(J) A statement that the person to whom the notice is
given may have the right to request a court to order a public
sale of the property; that such public sale will be ordered
only if the court finds that the fair market value of the
property substantially exceeds the debt owed under the
contract and any other liens having priority over the seller’s
interest in the property; that the excess, if any, of the highest
bid at the sale over the debt owed under the contract will be
applied to the liens eliminated by the sale and the balance,
if any, paid to the purchaser; that the court will require the
person who requests the sale to deposit the anticipated sale
costs with the clerk of the court; and that any action to
obtain an order for public sale must be commenced by filing
and serving the summons and complaint before the declara-
tion of forfeiture is recorded,;

(k) A statement that the seller is not required to give
any person any other notice of default before the declaration
which completes the forfeiture is given, or, if the contract or
other agreement requires such notice, the identification of
such notice and a statement of to whom, when, and how it
is required to be given; and

(1) Any additional information required by the contract
or other agreement with the seller.

(2) If the default is not cured before the time for cure
has expired, the seller may forfeit the contract by giving and
recording a declaration of forfeiture which contains the
following:

(a) The name, address, and telephone number of the
seller;

(b) A description of the contract, including the names of
the original parties to the contract, the date of the contract,
and the recording number of the contract or memorandum
thereof;

(c) A legal description of the property;

(d) To the extent applicable, a statement that all the
purchaser’s rights under the contract are canceled and all
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right, title, and interest in the property of the purchaser and
of all persons claiming an interest in all or any portion of the
property through the purchaser or which is otherwise
subordinate to the seller’s interest in the property are
terminated except to the extent otherwise stated in the
declaration of forfeiture as to persons or claims named,
identified, or described;

(e) To the extent applicable, a statement that all persons
whose rights in the property have been terminated and who
are in or come into possession of any portion of the property
(including improvements and unharvested crops and timber)
are required to surrender such possession to the seller not
later than a specified date, which shall not be less than ten
days after the declaration of forfeiture is recorded or such
longer period provided in the contract or other agreement
with the seller;

(f) A statement that the forfeiture was conducted in
compliance with all requirements of this chapter in all
material respects and applicable provisions of the contract;

(g) A statement that the purchaser and any person
claiming any interest in the purchaser’s rights under the
contract or in the property who are given the notice of intent
to forfeit and the declaration of forfeiture have the right to
commence a court action to set the forfeiture aside by filing
and serving the summons and complaint within sixty days
after the date the declaration of forfeiture is recorded if the
seller did not have the right to forfeit the contract or fails to
comply with this chapter in any material respect; and

(h) Any additional information required by the contract
or other agreement with the seller.

(3) The seller may include in either or both required
notices any additional information the seller elects to include
which is consistent with this chapter and with the contract or
other agreement with the seller. [1988 c 86 § 7; 1985 c 237

§71]

61.30.080 Failure to give required notices. (1) If the
seller fails to give any required notice within the time
required by this chapter, the seller may record and give a
subsequent notice of intent to forfeit or declaration of
forfeiture, as applicable. Any such subsequent notice shall
(a) include revised dates and information to the extent
necessary to conform to this chapter as if the superseded
notice had not been given or recorded; (b) state that it
supersedes the notice being replaced; and (c) render void the
previous notice which it replaces.

(2) If the seller fails to give the notice of intent to for-
feit to all persons whose interests the seller desires to forfeit
or to record such notice as required by this chapter, and if
the declaration of forfeiture has not been given or recorded,
the seller may give and record a new set of notices as
required by this chapter. However, the new notices shall
contain a statement that they supersede and replace the
earlier notices and shall provide a new time for cure.

(3) If the seller fails to give any required notice to all
persons whose interests the seller desires to forfeit or to
record such notice as required by this chapter, and if the
declaration of forfeiture has been given or recorded, the
seller may apply for a court order setting aside the forfeiture
previously made, and to the extent such order is entered, the
seller may proceed as if no forfeiture had been commenced.
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However, no such order may be obtained without joinder and
service upon the persons who were given the required
notices and all other persons whose interests the seller
desires to forfeit. [1988 c 86 § 8; 1985 ¢ 237 § 8.]

61.30.090 Acceleration of payments—Cure of
default. (1) Even if the contract contains a provision
allowing the seller, because of a default in the purchaser’s
obligations under the contract, to accelerate the due date of
some or all payments to be made or other obligations to be
performed by the purchaser under the contract, the seller
may not require payment of the accelerated payments or
performance of the accelerated obligations as a condition to
curing the default in order to avoid forfeiture except to the
extent the payments or performance would be due without
the acceleration. This subsection shall not apply to an
acceleration because of a transfer, encumbrance, or convey-
ance of any or all of the purchaser’s interest in any portion
or all of the property if the contract being forfeited contains
a provision accelerating the unpaid balance because of such
transfer, encumbrance, or conveyance and such provision is
enforceable under applicable law.

(2) All persons described in RCW 61.30.040 (1) and
(2), regardless of whether given the notice of intent to
forfeit, and any guarantor of or any surety for the
purchaser’s performance may cure the default. These
persons may cure the default at any time before expiration
of the time for cure and may act alone or in any combina-
tion. Any person having a lien of record against the
property which would be eliminated in whole or in part by
the forfeiture and who cures the purchaser’s default pursuant
to this section shall have included in its lien all payments
made to effect such cure, including interest thereon at the
rate specified in or otherwise applicable to the obligations
secured by such lien.

(3) The seller may, but shall not be required to, accept
tender of cure after the expiration of the time for cure and
before the declaration of forfeiture is recorded. The seller
may accept a partial cure. If the tender of such partial cure
to the seller or the seller’s agent or attorney is not accompa-
nied by a written statement of the person making the tender
acknowledging that such payment or other action does not
fully cure the default, the seller shall notify such person in
writing of the insufficiency and the amount or character
thereof, which notice shall include an offer to refund any
partial tender of money paid to the seller or the seller’s agent
or attorney upon written request. The notice of insufficiency
may state that, by statute, such request must be made by a
specified date, which date may not be less than ninety days
after the notice of insufficiency is served or mailed. The
request must be made in writing and delivered or mailed to
the seller or the person who gave the notice of insufficiency
or the notice of intent to forfeit and, if the notice of insuffi-
ciency properly specifies a date by which such request must
be made, by the date so specified. The seller shall refund
such amount promptly following receipt of such written re-
quest, if timely made, and the seller shall be liable to the
person to whom such amount is due for that person’s
reasonable attorneys’ fees and other costs incurred in an
action brought to recover such amount in which such refund
or any portion thereof is found to have been improperly
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withheld. If the seller’s written notice of insufficiency is not
given to the person making the tender at least ten days
before the expiration of the time for cure, then regardless of
whether the tender is accepted the time for cure shall be
extended for ten days from the date the seller’s written
notice of insufficiency is given. The seller shall not be
required to extend the time for cure more than once even
though more than one insufficient tender is made.

(4) Except as provided in this subsection, a timely
tender of cure shall reinstate the contract. If a default that
entitles the seller to forfeit the contract is not described in a
notice of intent to forfeit previously given and the seller
gives a notice of intent to forfeit concerning that default,
timely cure of a default described in a previous notice of
intent to forfeit shall not limit the effect of the subsequent
notice.

(5) If the default is cured and a fulfillment deed is not
given to the purchaser, the seller or the seller’s agent or
attorney shall sign, acknowledge, record, and deliver or mail
to the purchaser and, if different, the person who made the
tender a written statement that the contract is no longer
subject to forfeiture under the notice of intent to forfeit
previously given, referring to the notice of intent to forfeit
by its recording number. A seller who fails within thirty
days of written demand to give and record the statement
required by this subsection, if such demand specifies the
penalties in this subsection, is liable to the person who cured
the default for the greater of five hundred dollars or actual
damages, if any, and for reasonable attorneys’ fees and other
costs incurred in an action to recover such amount or
damages.

(6) Any person curing or intending to cure any default
shall have the right to request any court of competent
jurisdiction to determine the reasonableness of any attorneys’
fees which are included in the amount required to cure, and
in making such determination the court may award the
prevailing party its reasonable attorneys’ fees and other costs
incurred in the action. An action under this subsection shall
not forestall any forfeiture or affect its validity. [1988 ¢ 86
§9; 1985¢c 237 § 9.]

61.30.100 Effect of forfeiture. (1) The recorded and
sworn declaration of forfeiture shall be prima facie evidence
of the extent of the forfeiture and compliance with this
chapter and, except as otherwise provided in RCW 61.30.040
(1) and (2), conclusive evidence thereof in favor of bona fide
purchasers and encumbrancers for value.

(2) Except as otherwise provided in this chapter or the
contract or other agreement with the seller, forfeiture of a
contract under this chapter shall have the following effects:

(a) The purchaser, and all persons claiming through the
purchaser or whose interests are otherwise subordinate to the
seller’s interest in the property who were given the required
notices pursuant to this chapter, shall have no further rights
in the contract or the property and no person shall have any
right, by statute or otherwise, to redeem the property;

(b) All sums previously paid under the contract by or on
behalf of the purchaser shall belong to and be retained by
the seller or other person to whom paid; and

(c) All of the purchaser’s rights in all improvements
made to the property and in unharvested crops and timber
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thereon at the time the declaration of forfeiture is recorded
shall be forfeited to the seller.

(3) The seller shall be entitled to possession of the
property ten days after the declaration of forfeiture is
recorded or any longer period provided in the contract or any
other agreement with the seller. The seller may proceed
under chapter 59.12 RCW to obtain such possession. Any
person in possession who fails to surrender possession when
required shall be liable to the seller for actual damages
caused by such failure and for reasonable attorneys’ fees and
costs of the action.

(4) After the declaration of forfeiture is recorded, the
seller shall have no claim against and the purchaser shall not
be liable to the seller for any portion of the purchase price
unpaid or for any other breach of the purchaser’s obligations
under the contract, except for damages caused by waste to
the property to the extent such waste results in the fair
market value of the property on the date the declaration of
forfeiture is recorded being less than the unpaid monetary
obligations under the contract and all liens or contracts
having priority over the seller’s interest in the property.
(1988 c 86 § 10; 1985 c 237 § 10.]

61.30.110 Forfeiture may be restrained or enjoined.
(1) The forfeiture may be restrained or enjoined or the time
for cure may be extended by court order only as provided in
this section. A certified copy of any restraining order or
injunction may be recorded in each county in which any part
of the property is located.

(2) Any person entitled to cure the default may bring or
join in an action under this section. No other person may
bring such an action without leave of court first given for
good cause shown. Any such action shall be commenced by
filing and serving the summons and complaint before the
declaration of forfeiture is recorded. Service shall be made
upon the seller or the seller’s agent or attorney, if any, who
gave the notice of intent to forfeit. Concurrently with
commencement of the action, the person bringing the action
shall record a lis pendens in each county in which any part
of the property is located. A court may preliminarily enjoin
the giving and recording of the declaration of forfeiture upon
a prima facie showing of the grounds set forth in this section
for a permanent injunction. If the court issues an order re-
straining or enjoining the forfeiture then until such order
expires or is vacated or the court otherwise permits the seller
to proceed with the forfeiture, the declaration of forfeiture
shall not be given or recorded. However, the commence-
ment of the action shall not of itself extend the time for
cure.

(3) The forfeiture may be permanently enjoined only
when the person bringing the action proves that there is no
default as claimed in the notice of intent to forfeit or that the
purchaser has a claim against the seller which releases,
discharges, or excuses the default claimed in the notice of
intent to forfeit, including by offset, or that there exists any
material noncompliance with this chapter. The time for cure
may be extended only when the default alleged is other than
the failure to pay money, the nature of the default is such
that it cannot practically be cured within the time stated in
the notice of intent to forfeit, action has been taken and is
diligently being pursued which would cure the default, and
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any person entitled to cure is ready, willing, and able to
timely perform all of the purchaser’s other contract obliga-
tions. [1988 c 86 § 11; 1985 c 237 § 11.]

61.30.120 Sale of property in lieu of forfeiture. (1)
Except for a sale ordered incident to foreclosure of the
contract as a mortgage, a public sale of the property in lieu
of the forfeiture may be ordered by the court only as
provided in this section. Any person entitled to cure the
default may bring or join in an action seeking an order of
public sale in lieu of forfeiture. No other person may bring
such an action without leave of court first given for good
cause shown.

(2) An action under this section shall be commenced by
filing and serving the summons and complaint before the
declaration of forfeiture is recorded. Service shall be made
upon the seller or the seller’s agent or attorney, if any, who
gave the notice of intent to forfeit. Concurrently with
commencement of the action, the person bringing the action
shall record a lis pendens in each county in which any part
of the property is located. After the commencement of an
action under this section and before its dismissal, the denial
of a request for a public sale, or the vacation or expiration
of an order for a public sale, the declaration of forfeiture
shall not be given or recorded. However, commencement of
the action shall not of itself extend the time for cure.

(3) If the court finds the then fair market value of the
property substantially exceeds the unpaid and unperformed
obligations secured by the contract and any other liens
having priority over the seller’s interest in the property, the
court may require the property to be sold after the expiration
of the time for cure in whole or in parcels to pay the costs
of the sale and satisfy the amount the seller is entitled to be
paid from the sale proceeds. Such sale shall be for cash to
the highest bidder at a public sale by the sheriff at a court-
house of the county in which the property or any contiguous
or noncontiguous portion thereof is located. The order
requiring a public sale of the property shall specify the
amount which the seller is entitled to be paid from the sale
proceeds, which shall include all sums unpaid under the
contract, irrespective of the due dates thereof, and such other
costs and expenses to which the seller is entitled as a result
of the purchaser’s default under the contract, subject to any
offsets or damages to which the purchaser is entitled. The
order shall require any person requesting the sale to deposit
with the clerk of the court, or such other person as the court
may direct, the amount the court finds will be necessary to
pay all of the costs and expenses of advertising and conduct-
ing the sale, including the notices to be given under subsec-
tions (4) and (5) of this section. The court shall require such
deposit to be made within seven days, and if not so made
the court shall vacate its order of sale. Except as provided
in subsections (6) and (8) of this section, the sale shall
eliminate the interests of the persons given the notice of
intent to forfeit to the same extent that such interests would
have been eliminated had the seller’s forfeiture been effected
pursuant to such notice.

(4) The sheriff shall endorse upon the order the time
and date when the sheriff receives it and shall forthwith post
and publish the notice of sale specified in this subsection and
sell the property, or so much thereof as may be necessary to
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discharge the amount the seller is entitled to be paid as
specified in the court’s order of sale. The notice of sale
shall be printed or typed and contain the following informa-
tion:

(a) A statement that the court has directed the sheriff to
sell the property described in the notice of sale and the
amount the seller is entitled to be paid from the sale pro-
ceeds as specified in the court’s order;

(b) The caption, cause number, and court in which the
order was entered;

(c) A legal description of the property to be sold,
including the street address if any;

(d) The date and recording number of the contract;

(e) The scheduled date, time, and place of the sale;

(f) If the time for cure has not expired, the date it will
expire and that the purchaser and other persons authorized to
cure have the right to avoid the sale ordered by the court by
curing the defaults specified in the notice of intent to forfeit
before the time for cure expires;

(g) The right of the purchaser to avoid the sale ordered
by the court by paying to the sheriff, at any time before the
sale, in cash, the amount which the seller would be entitled
to be paid from the proceeds of the sale, as specified in the
court’s order; and

(h) A statement that unless otherwise provided in the
contract between seller and purchaser or other agreement
with the seller, no person shall have any right to redeem the
property sold at the sale.

The notice of sale shall be given by posting a copy
thereof for a period of not less than four weeks prior to the
date of sale in three public places in each county in which
the property or any portion thereof is located, one of which
shall be at the front door of the courthouse for the superior
court of each such county, and one of which shall be placed
in a conspicuous place on the property. Additionally, the
notice of sale shall be published once a week for two
consecutive weeks in the newspaper or newspapers pre-
scribed for published notices in RCW 61.30.050(2)(b). The
sale shall be scheduled to be held not more than seven days
after the expiration of (i) the periods during which the notice
of sale is required to be posted and published or (ii) the time
for cure, whichever is later; however, the seller may, but
shall not be required to, permit the sale to be scheduled for
a later date. Upon the completion of the sale, the sheriff
shall deliver a sheriff’s deed to the property sold to the
successful bidder.

(5) Within seven days following the date the notice of
sale is posted on the property, the seller shall, by the means
described in RCW 61.30.050(2), give a copy of the notice of
sale to all persons who were given the notice of intent to
forfeit, except the seller need not post or publish the notice
of sale.

(6) Any person may bid at the sale. If the purchaser is
the successful bidder, the sale shall not affect any interest in
the property which is subordinate to the contract. If the
seller is the successful bidder, the seller may offset against
the price bid the amount the seller is entitled to be paid as
specified in the court’s order. Proceeds of such sale shall be
first applied to any costs and expenses of sale incurred by
the sheriff and the seller in excess of the deposit referred to
in subsection (3) of this section, and next to the amount the
seller is entitled to be paid as specified in the court’s order.
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Any proceeds in excess of the amount necessary to pay such
costs, expenses and amount, less the clerk’s filing fee, shall
be deposited with the clerk of the superior court of the
county in which the sale took place, unless such surplus is
less than the clerk’s filing fee, in which event such excess
shall be paid to the purchaser. The clerk shall index such
funds under the name of the purchaser. Interests in or liens
or claims of liens against the property eliminated by the sale
shall attach to such surplus in the order of priority that they
had attached to the property. The clerk shall not disburse
the surplus except upon order of the superior court of such
county, which order shall not be entered less than ten days
following the deposit of the funds with the clerk.

(7) In addition to the right to cure the default within the
time for cure, the purchaser shall have the right to satisfy its
obligations under the contract and avoid any public sale
ordered by the court by paying to the sheriff, at any time
before the sale, in cash, the amount which the seller would
be entitled to be paid from the proceeds of the sale as
specified in the court’s order plus the amount of any costs
and expenses of the sale incurred by the sheriff and the
seller in excess of the deposit referred to in subsection (3) of
this section. If the purchaser satisfies its obligations as
provided in this subsection, the seller shall deliver its fulfill-
ment deed to the purchaser.

(8) Unless otherwise provided in the contract or other
agreement with the seller, after the public sale provided in
this section no person shall have any right, by statute or
otherwise, to redeem the property and, subject to the rights
of persons unaffected by the sale, the purchaser at the public
sale shall be entitled to possession of the property ten days
after the date of the sale and may proceed under chapter
59.12 RCW to obtain such possession.

(9) A public sale effected under this section shall satisfy
the obligations secured by the contract, regardless of the sale
price or fair value, and no deficiency decree or other
judgment may thereafter be obtained on such obligations.
(1988 c 86 § 12; 1985 ¢ 237 § 12.]

61.30.130 Forfeiture may proceed upon expiration
of judicial order—Court may award attorneys’ fees or
impose conditions—Venue. (1) If an order restraining or
enjoining the forfeiture or an order of sale under RCW
61.30.120 expires or is dissolved or vacated at least ten days
before expiration of the time for cure, the seller may proceed
with the forfeiture under this chapter if the default is not
cured at the end of the time for cure. If any such order ex-
pires or is dissolved or vacated or such other final disposi-
tion is made at any time later than stated in the first sentence
of this subsection, the seller may proceed with the forfeiture
under this chapter if the default is not cured, except the time
for cure shall be extended for ten days after the final
disposition or the expiration of, or entry of the order
dissolving or vacating, the order.

(2) In actions under RCW 61.30.110 and 61.30.120, the
court may award reasonable attorneys’ fees and costs of the
action to the prevailing party, except for such fees and costs
incurred by a person requesting a public sale of the property.

(3) In actions under RCW 61.30.110 and 61.30.120, on
the seller’s motion the court may (a) require the person
commencing the action to provide a bond or other security
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against all or a portion of the seller’s damages and (b)
impose other conditions, the failure of which may be cause
for entry of an order dismissing the action and dissolving or
vacating any restraining order, injunction, or other order
previously entered.

(4) Actions under RCW 61.30.110, 61.30.120, or
61.30.140 shall be brought in the superior court of the
county where the property is located or, if the property is
located in more than one county, then in any of such
counties, regardless of whether the property is contiguous or
noncontiguous. [1988 c 86 § 13; 1985 c 237 § 13.]

61.30.140 Action to set aside forfeiture. (1) An
action to set aside a forfeiture not otherwise void under
RCW 61.30.040(1) may be commenced only after the
declaration of forfeiture has been recorded and only as
provided in this section, and regardless of whether an action
was previously commenced under RCW 61.30.110.

(2) An action to set aside the forfeiture permitted by this
section may be commenced only by a person entitled to be
given the required notices under RCW 61.30.040 (1) and (2).
For all persons given the required notices in accordance with
this chapter, such an action shall be commenced by filing
and serving the summons and complaint not later than sixty
days after the declaration of forfeiture is recorded. Service
shall be made upon the seller or the seller’s attorney in fact,
if any, who signed the declaration of forfeiture. Concurrent-
ly with commencement of the action, the person bringing the
action shall record a lis pendens in each county in which any
part of the property is located.

(3) The court may require that all payments specified in
the notice of intent shall be paid to the clerk of the court as
a condition to maintaining an action to set aside the forfei-
ture. All payments falling due during the pendency of the
action shall be paid to the clerk of the court when due.
These payments shall be calculated without regard to any
acceleration provision in the contract (except an acceleration
because of a transfer, encumbrance, or conveyance of the
purchaser’s interest in the property when otherwise enforce-
able) and without regard to the seller’s contention the
contract has been duly forfeited and shall not include the
seller’s costs and fees of the forfeiture. The court may make
orders regarding the investment or disbursement of these
funds and may authorize payments to third parties instead of
the clerk of the court.

(4) The forfeiture shall not be set aside unless (a) the
rights of bona fide purchasers for value and of bona fide
encumbrancers for value of the property would not thereby
be adversely affected and (b) the person bringing the action
establishes that the seller was not entitled to forfeit the
contract at the time the seller purported to do so or that the
seller did not materially comply with the requirements of this
chapter.

(5) If the purchaser or other person commencing the
action establishes a right to set aside the forfeiture, the court
shall award the purchaser or other person commencing the
action actual damages, if any, and may award the purchaser
or other person its reasonable attorneys’ fees and costs of the
action. If the court finds that the forfeiture was conducted
in compliance with this chapter, the court shall award the
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seller actual damages, if any, and may award the seller its
reasonable attorneys’ fees and costs of the action.

(6) The seller is entitled to possession of the property
and to the rents, issues, and profits thereof during the
pendency of an action to set aside the forfeiture: PROVID-
ED, That the court may provide that possession of the
property be delivered to or retained by the purchaser or some
other person and may make other provisions for the rents,
issues, and profits. [1988 c 86 § 14; 1985 c 237 § 14.]

61.30.150 False swearing—Penalty—Failure to
comply with chapter—Liability. (1) Whoever knowingly
swears falsely to any statement required by this chapter to be
sworn is guilty of perjury and shall be liable for the statutory
penalties therefor.

(2) A seller who records a declaration of forfeiture with
actual knowledge or reason to know of a material failure to
comply with any requirement of this chapter is liable to any
person whose interest in the property or the contract, or both,
has been forfeited without material compliance with this
chapter for actual damages and actual attorneys’ fees and
costs of the action and, in the court’s discretion, exemplary
damages. [1988 c 86 § 15; 1985 ¢ 237 § 15]

61.30.160 Priority of actions under chapter. An
action brought under RCW 61.30.110, 61.30.120, or
61.30.140 shall take precedence over all other civil actions
except those described in RCW 59.12.130. [1985 c 237 §
16.]

61.30.900 Short title. This chapter may be known
and cited as the real estate contract forfeiture act. [1985 c
237§ 17]

61.30.905 Severability—1985 ¢ 237. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of
the provision to other persons or circumstances is not
affected. [1985 c 237 § 19.]

61.30.910 Effective date—Application—1985 c 237.
This act shall take effect January 1, 1986, and shall apply to
all real estate contract forfeitures initiated on or after that
date, regardless of when the real estate contract was made.
(1985 c 237 § 21.]

61.30.911 Application—1988 c 86. This act applies
to all real estate contract forfeitures initiated on or after June
9. 1988, regardless of when the real estate contract was
made. [1988 c 86 § 16.]

Chapter 61.34
EQUITY SKIMMING

Sections

61.34.010 Legislative findings.

6134020 Definitions.

61.34.030 Criminal penalty.

61.34.040 Application of consumer protection act.
61.34900 Severability—1988 ¢ 33.
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61.34.010 Legislative findings. The legislature finds
that persons are engaging in patterns of conduct which
defraud innocent homeowners of their equity interest or other
value in residential dwellings under the guise of a purchase
of the owner’s residence but which is in fact a device to
convert the owner’s equity interest or other value in the
residence to an equity skimmer, who fails to make payments,
diverts the equity or other value to the skimmer’s benefit,
and leaves the innocent homeowner with a resulting financial
loss or debt.

The legislature further finds this activity of equity
skimming to be contrary to the public policy of this state and
therefore establishes the crime of equity skimming to address
this form of real estate fraud and abuse. [1988 ¢ 33 § 1.]

61.34.020 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Pattern of equity skimming" means engaging in a
least three acts of equity skimming within any three-year
period, with at least one of the acts occurring after June 9,
1988.

(2) "Dwelling" means a single, duplex, triplex, or
four-unit family residential building.

(3) "Person” includes any natural person, corporation,
joint stock association, or unincorporated association.

(4) An "act of equity skimming" occurs when:

(a)(i) A person purchases a dwelling with the represen-
tation that the purchaser will pay for the dwelling by
assuming the obligation to make payments on existing mort-
gages, deeds of trust, or real estate contracts secured by and
pertaining to the dwelling, or by representing that such
obligation will be assumed; and

(ii) The person fails to make payments on such mort-
gages, deeds of trust, or real estate contracts as the payments
become due, within two years subsequent to the purchase;
and

(iii) The person diverts value from the dwelling by
either (A) applying or authorizing the application of rents
from the dwelling for the person’s own benefit or use, or (B)
obtaining anything of value from the sale or lease with
option to purchase of the dwelling for the person’s own
benefit or use, or (C) removing or obtaining appliances,
fixtures, furnishings, or parts of such dwellings or appurte-
nances for the person’s own benefit or use without replacing
the removed items with items of equal or greater value; or

(b)(i) The person purchases a dwelling in a transaction
in which all or part of the purchase price is financed by the
seller and is (A) secured by a lien which is inferior in
priority or subordinated to a lien placed on the dwelling by
the purchaser, or (B) secured by a lien on other real or
personal property, or (C) without any security; and

(ii) The person obtains a superior priority loan which
either (A) is secured by a lien on the dwelling which is
superior in priority to the lien of the seller, but not including
a bona fide assumption by the purchaser of a loan existing
prior to the time of purchase, or (B) creating any lien or
encumbrance on the dwelling when the seller does not hold
a lien on the dwelling; and
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(iii) The person fails to make payments or defaults on
the superior priority loan within two years subsequent to the
purchase; and

(iv) The person diverts value from the dwelling by
applying or authorizing any part of the proceeds from such
superior priority loan for the person’s own benefit or use.

(1988 ¢ 33 § 4.]

61.34.030 Criminal penalty. Any person who
wilfully engages in a pattern of equity skimming is guilty of
a class B felony under RCW 9A.20.021. Equity skimming
shall be classified as a level II offense under chapter 9.94A
RCW, and each act of equity skimming found beyond a
reasonable doubt or admitted by the defendant upon a plea
of guilty to be included in the pattern of equity skimming,
shall be a separate current offense for the purpose of
determining the sentence range for each current offense
pursuant to RCW 9.94A.400(1)(a). [1988 ¢ 33 § 2.]

61.34.040 Application of consumer protection act.
In addition to the criminal penalties provided in RCW
61.34.030, the legislature finds and declares that equity
skimming substantially affects the public interest. The
commission by any person of an act of equity skimming or
a pattern of equity skimming is an unfair or deceptive act or
practice and unfair method of competition in the conduct of
trade or commerce in violation of RCW 19.86.020. [1988
c33§3)]

61.34.900 Severability—1988 c 33. If any provision
of this act or its application to any person or circumstance is
held invalid, the remainder of the act or the application of

the provision to other persons or circumstances is not
affected. [1988 ¢ 33 § 6.]
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Title 62A
UNIFORM COMMERCIAL CODE

Articles

1 General provisions.

2 Sales.

2A  Leases.

3 Negotiable instruments.

4 Bank deposits and collections.

4A  Funds transfers.
5 Letters of credit.

7 Warehouse receipts, bills of lading and other doc-
uments of title.

8 Investment securities.

9 Secured transactions; sales of accounts, contract

rights and chattel paper.
10  Effective date and repealer.
11  Effective date and transition provisions.

Reviser’s note: The Uniforrm Commercial Code was enacted by 1965
ex.s. ¢ 157 and became effective at midnight on June 30, 1967. The 1972
amendments to the Uniform Commercial Code recommended by the
National Conference of Commissioners on Uniform State Laws were
enacted by 1981 ¢ 41 and become effective at midnight on June 30, 1982.

The style of the numbers assigned in the Commercial Code differs
from thc standard RCW numbering system. The purpose of this variance
is to enable ready comparison with the laws and annotations of other states
which have adopted the Uniform Commercial Code and to conform to the
recommendations of the National Conference of Commissioners on Uniforin
State Laws.

As enacted and amended by the Washington Legislature, the Uniform
Commercial Code is divided into eleven Articles, which are subdivided into
a number of Parts. The first section in Article 1, Part | of the Commercial
Code is numbered 1-101, the second section in Article I, Part | is numbered
1-102, the first section in Article I, Part 2 is numbered 1-201, the first
section in Article 2, Part 1 is numbered 2-101, etc.

We have assigned Title 62A RCW for the Uniform Commercial Code
but have retained its uniform numbering; thus in this title, section 1-101 of
the Commercial Code becomes RCW 62A.1-101; section 1-102 becomes
RCW 62A.1-102; section 1-201 becomes RCW 62A 1-201; section 2-101
becomes RCW 62A.2-101, and so on.

Cashing checks, drafts, and state warrants for state officers and employ-
ees—Discretionary—Conditions—Procedure upon dishonor: RCW
43.08.180.

Immunity from implied warranties and civil liability relating to blood,
plasma, and blood derivative—Scope—Effective date: RCW
70.54.120.

Muaterials specifically authorized to be printed and distributed by secretary
of state:  RCW 43.07.140.

Motor vehicle

certificate of ownership, transfer, perfection of security interest, etc.:
Chapter 46.12 RCW.
express warranties: Chapter 19.118 RCW.

Uniform legislation commission: Chapter 43.56 RCW.
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Article 1
GENERAL PROVISIONS

Sections

PART I
SHORT TITLE, CONSTRUCTION, APPLICATION
AND SUBJECT MATTER OF THE TITLE

62A.1-101  Short title.

62A.1-102 Purposes; rules of construction; variation by agreement.

62A.1-103 Supplementary general principles of law applicable.

62A.1-104 Construction against implicit repeal.

62A.1-105 Territorial application of the title; parties’ power to choose
applicable law.

62A.1-106 Remedies to be liberally administered.

62A.1-107 Waiver or renunciation of claim or right after breach.

62A.1-108 Severability.

62A.1-109 Section captions.

62A.1-110  Art dealers and artists-——Contracts—Duties, etc.

PART 2
GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

62A.1-201 General definitions.

62A.1-202 Prima facie evidence by third party documents.

62A.1-203  Obligation of good faith.

62A.1-204 Time; reasonable time; "seasonably"

62A.1-205 Course of dealing and usage of trade.

62A.1-206 Statute of frauds for kinds of personal property not other-
wise covered.

62A.1-207 Performance or acceptance under reservation of rights.

62A.1-208 Option to accelerate at will.

PART 1
SHORT TITLE, CONSTRUCTION, APPLICATION
AND SUBJECT MATTER OF THE TITLE

62A.1-101 Short title. This Title shall be known and
may be cited as Uniform Commercial Code. [1965 ex.s. ¢
157 § 1-101.]

62A.1-102 Purposes; rules of construction; variation
by agreement. (1) This Title shall be liberally construed
and applied to promote its underlying purposes and policies.

(2) Underlying purposes and policies of this Title are

(a) to simplify, clarify and modemize the law governing
commercial transactions;

(b) to permit the continued expansion of commercial
practices through custom, usage and agreement of the
parties;

(c) to make uniform the law among the various jurisdic-
tions.

(3) The effect of provisions of this Title may be varied
by agreement, except as otherwise provided in this Title and
except that the obligations of good faith, diligence, reason-
ableness and care prescribed by this Title may not be
disclaimed by agreement but the parties may by agreement
determine the standards by which the performance of such
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obligations is to be measured if such standards are not
manifestly unreasonable.

(4) The presence in certain provisions of this Title of
the words "unless otherwise agreed" or words of similar
import does not imply that the effect of other provisions may
not be varied by agreement under subsection (3).

(5) In this Title unless the context otherwise requires

(a) words in the singular number include the plural, and
in the plural include the singular;

(b) words of the masculine gender include the feminine
and the neuter, and when the sense so indicates words of the
neuter gender may refer to any gender. [1965 ex.s. ¢ 157 §
1-102. Cf. former RCW sections: (i) RCW 22.04.580; 1913
€99 § 57; RRS § 3643. (ii) RCW 23.80.190; 1939 c 100 §
19; RRS § 3803-119. (iii) RCW 63.04.745; 1925 ex.s. c 142
§ 74; RRS § 5836-74; formerly RCW 63.04.770. (iv) RCW
81.32.521; 1961 c 14 § 81.32.521; prior: 1915 ¢ 159 § 52;
RRS § 3698; formerly RCW 81.32.610.]

Code to be liberally construed: RCW 1.12.010.
Number and gender—Interpretation: RCW ].]12.050.

62A.1-103 Supplementary general principles of law
applicable. Unless displaced by the particular provisions of
this Title, the principles of law and equity, including the law
merchant and the law relative to capacity to contract,
principal and agent, estoppel, fraud, misrepresentation,
duress, coercion, mistake, bankruptcy, or other validating or
invalidating cause shall supplement its provisions. [1965
ex.s. ¢ 157 § 1-103. Cf. former RCW sections: (i) RCW
22.04.570; 1913 ¢c 99 § 56; RRS § 3642. (ii) RCW
23.80.180; 1939 c 100 § 18; RRS § 3803-118; formerly
RCW 23.20.190. (iii)) RCW 62.01.196; 1955 c 35 § 196;
RRS § 3586. (iv) RCW 63.04.030; 1925 ex.s. ¢ 142 § 2;
RRS § 5836-2. (v)RCW 81.32.511; 1961 c 14 § 81.32.511;
prior: 1915¢c 159 § 51; RRS § 3697; formerly RCW
81.32.600.]

Application of common law. RCW 4.04.010.

62A.1-104 Construction against implicit repeal.
This Title being a general act intended as a unified coverage
of its subject matter, no part of it shall be deemed to be
impliedly repealed by subsequent legislation if such con-
struction can reasonably be avoided. [1965 ex.s. ¢ 157 § 1-
104.]

62A.1-105 Territorial application of the title;
parties’ power to choose applicable law. (1) Except as
provided hereafter in this section, when a transaction bears
a reasonable relation to this state and also to another state or
nation the parties may agree that the law either of this state
or of such other state or nation shall govern their rights and
duties. Failing such agreement this Title applies to transac-
tions bearing an appropriate relation to this state.

(2) Where one of the following provisions of this Title
specifies the applicable law, that provision governs and a
contrary agreement is effective only to the extent permitted
by the law (including the conflict of laws rules) so specified:

Rights of creditors against sold goods. RCW 62A.2-
402.

Applicability of the Article on Leases. RCW 62A.2A-
105 and 62A.2A-106.
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Applicability of the Article on Bank Deposits and
Collections. RCW 62A.4-102.

Applicability of the Article on Letters of Credit. RCW
62A.5-116.

Applicability of the Article on Investment Securities.
RCW 62A.8-110.

Perfection provisions of the Article on Secured Transac-
tions. RCW 62A.9-103. [1997 c 56 § 19; 1995 c 48 § 54.
Prior: 1993 ¢ 395 § 6-102; 1993 ¢ 230 § 2A-601; 1981 c 41
§ 1, 1965 ex.s. ¢ 157 § 1-105.]

Applicability—Savings—Transition provisions—1997 ¢ 56: See
RCW 62A.5-1013 and 62A.5-1015.

Savings—1995 c 48: See RCW 62A8-601.

Effective date—1995 c 48: See RCW 62A.11-113.

Effective date—1993 c 230: See RCW 62A.11-110.

Effective date—1981 ¢ 41: See RCW 62A.11-101.

62A.1-106 Remedies to be liberally administered.
(1) The remedies provided by this Title shall be liberally
administered to the end that the aggrieved party may be put
in as good a position as if the other party had fully per-
formed but neither consequential or special nor penal
damages may be had except as specifically provided in this
Title or by other rule of law.

(2) Any right or obligation declared by this Title is
enforceable by action unless the provision declaring it
specifies a different and limited effect. [1965 ex.s. ¢ 157 §
1-106. Cf. former: RCW 63.04.730; 1925 ex.s. c 142 § 72;
RRS § 5836-72.]

62A.1-107 Waiver or renunciation of claim or right
after breach. Any claim or right arising out of an alleged
breach can be discharged in whole or in part without
consideration by a written waiver or renunciation signed and
delivered by the aggrieved party. [1965 ex.s. ¢ 157 § 1-107.
Cf. former RCW sections: (i) RCW 62.01.119(3); 1955 c 35
§ 62.01.119; prior: 1899 c 149 § 119; RRS § 3509. (ii)
RCW 62.01.120(2); 1955 ¢ 35 § 62.01.120; prior: 1899 c
149 § 120; RRS § 3510. (iii) RCW 62.01.122; 1955 ¢ 35 §
62.01.122; prior: 1899 c 149 § 122; RRS § 3512.]

62A.1-108 Severability. If any provision or clause of
this Title or application thereof to any person or circum-
stances is held invalid, such invalidity shall not affect other
provisions or applications of the Title which can be given
effect without the invalid provision or application, and to this
end the provisions of this Title are declared to be severable.
[1965 ex.s. ¢ 157 § 1-108. Cf. former RCW 62.98.030;
1955 ¢ 35 § 62.98.030.]

62A.1-109 Section captions. Section captions are
parts of this Title. [1965 ex.s. ¢ 157 § 1-109. Cf. former
RCW 62.98.020; 1955 ¢ 35 § 62.98.020.]

Reviser’s note: Sections in this title that were amended or added
after the original enactment of this title by chapter 157, Laws of 1965 ex.

sess. may have section captions supplied by the code reviser as authorized
under RCW 1.08.015(2)(1).

62A.1-110 Art dealers and artists—Contracts—
Duties, etc. Chapter 18.110 RCW shall control over any
conflicting provision of this title. [1981 ¢ 33 § 7.
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PART 2
GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

62A.1-201 General definitions. Subject to additional
definitions contained in the subsequent Articles of this Title
which are applicable to specific Articles or Parts thereof, and
unless the context otherwise requires, in this Title:

(1) "Action" in the sense of a judicial proceeding
includes recoupment, counterclaim, set-off, suit in equity and
any other proceedings in which rights are determined.

(2) "Aggrieved party" means a party entitled to resort to
a remedy.

(3) "Agreement” means the bargain of the parties in fact
as found in their language or by implication from other
circumstances including course of dealing or usage of trade
or course of performance as provided in this Title (RCW
62A.1-205, RCW 62A.2-208, and RCW 62A.2A-207).
Whether an agreement has legal consequences is determined
by the provisions of this Title, if applicable; otherwise by the
law of contracts (RCW 62A.1-103). (Compare "Contract".)

(4) "Bank" means any person engaged in the business
of banking.

(5) "Bearer” means the person in possession of an
instrument, document of title, or certificated security payable
to bearer or indorsed in blank.

(6) "Bill of lading" means a document evidencing the
receipt of goods for shipment issued by a person engaged in
the business of transporting or forwarding goods, and
includes an airbill. "Airbill" means a document serving for
air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or air
waybill.

(7) "Branch" includes a separately incorporated foreign
branch of a bank.

(8) "Burden of establishing” a fact means the burden of
persuading the triers of fact that the existence of the fact is
more probable than its non-existence.

(9) "Buyer in ordinary course of business” means a
person who in good faith and without knowledge that the
sale to him or her is in violation of the ownership rights or
security interest of a third party in the goods buys in
ordinary course from a person in the business of selling
goods of that kind but does not include a pawnbroker. All
persons who sell minerals or the like (including oil and gas)
at wellhead or minehead shall be deemed to be persons in
the business of selling goods of that kind. "Buying" may be
for cash or by exchange of other property or on secured or
unsecured credit and includes receiving goods or documents
of title under a pre-existing contract for sale but does not
include a transfer in bulk or as security for or in total or
partial satisfaction of a money debt.

(10) "Conspicuous": A term or clause is conspicuous
when it is so written that a reasonable person against whom
it is to operate ought to have noticed it. A printed heading
in capitals (as: NON-NEGOTIABLE BILL OF LADING)
is conspicuous. Language in the body of a form is “conspic-
uous” if it is in larger or other contrasting type or color. But
in a telegram any stated term is "conspicuous” Whether a
term or clause is "conspicuous” or not is for decision by the
court.
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(11) "Contract" means the total legal obligation which
results from the parties’ agreement as affected by this Title
and any other applicable rules of law. (Compare "Agree-
ment".)

(12) "Creditor"” includes a general creditor, a secured
creditor, a lien creditor and any representative of creditors,
including an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and an executor or adminis-
trator of an insolvent debtor’s or assignor’s estate.

(13) "Defendant” includes a person in the position of
defendant in a cross-action or counterclaim.

(14) "Delivery” with respect to instruments, documents
of title, chattel paper, or certificated securities means
voluntary transfer of possession.

(15) "Document of title" includes bill of lading, dock
warrant, dock receipt, warehouse receipt or order for the
delivery of goods, and also any other document which in the
regular course of business or financing is treated as ade-
quately evidencing that the person in possession of it is enti-
tled to receive, hold and dispose of the document and the
goods it covers. To be a document of title a document must
purport to be issued by or addressed to a bailee and purport
to cover goods in the bailee’s possession which are either
identified or are fungible portions of an identified mass.

(16) "Fault" means wrongful act, omission or breach.

(17) "Fungible" with respect to goods or securities
means goods or securities of which any unit is, by nature or
usage of trade, the equivalent of any other like unit. Goods
which are not fungible shall be deemed fungible for the
purposes of this Title to the extent that under a particular
agreement or document unlike units are treated as equiva-
lents.

(18) "Genuine" means free of forgery or counterfeiting.

(19) "Good faith" means honesty in fact in the conduct
or transaction concerned.

(20) "Holder" with respect to a negotiable instrument,
means the person in possession if the instrument is payable
to bearer or, in the case of an instrument payable to an
identified person, if the identified person is in possession.
"Holder" with respect to a document of title means the
person in possession if the goods are deliverable to bearer or
to the order of the person in possession.

(21) To "honor” is to pay or to accept and pay, or where
a credit so engages to purchase or discount a draft comply-
ing with the terms of the credit.

(22) "Insolvency proceedings” includes any assignment
for the benefit of creditors or other proceedings intended to
liquidate or rehabilitate the estate of the person involved.

(23) A person is "insolvent” who either has ceased to
pay his or her debts in the ordinary course of business or
cannot pay his or her debts as they become due or is
insolvent within the meaning of the federal bankruptcy law.

(24) "Money" means a medium of exchange authorized
or adopted by a domestic or foreign government and
includes a monetary unit of account established by an
intergovernmental organization or by agreement between two
or more nations.

(25) A person has "notice” of a fact when

(a) he or she has actual knowledge of it; or

(b) he or she has received a notice or notification of it;
or
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(c) from all the facts and circumstances known to him

or her at the time in question he or she has reason to know
that it exists.
A person "knows" or has "knowledge" of a fact when he or
she has actual knowledge of it. "Discover" or "learn” or a
word or phrase of similar import refers to knowledge rather
than to reason to know. The time and circumstances under
which a notice or notification may cease to be effective are
not determined by this Title.

(26) A person "notifies" or "gives" a notice or notifica-
tion to another by taking such steps as may be reasonably
required to inform the other in ordinary course whether or
not such other actually comes to know of it. A person
"receives” a notice or notification when

(a) it comes to his or her attention; or

(b) it is duly delivered at the place of business through
which the contract was made or at any other place held out
by him or her as the place for receipt of such communica-
tions.

(27) Notice, knowledge or a notice or notification
received by an organization is effective for a particular
transaction from the time when it is brought to the attention
of the individual conducting that transaction, and in any
event from the time when it would have been brought to his
or her attention if the organization had exercised due
diligence. An organization exercises due diligence if it
maintains reasonable routines for communicating significant
information to the person conducting the transaction and
there is reasonable compliance with the routines. Due
diligence does not require an individual acting for the
organization to communicate information unless such
communication is part of his or her regular duties or unless
he or she has reason to know of the transaction and that the
transaction would be materially affected by the information.

(28) "Organization” includes a corporation, government
or govemmental subdivision or agency, business trust, estate,
trust, partnership or association, two or more persons having
a joint or common interest, or any other legal or commercial
entity.

(29) "Party", as distinct from "third party", means a
person who has engaged in a transaction or made an agree-
ment within this Title.

(30) "Person” includes an individual or an organization
(See RCW 62A.1-102).

(31) "Presumption” or "presumed" means that the trier
of fact must find the existence of the fact presumed unless
and until evidence is introduced which would support a
finding of its nonexistence.

(32) "Purchase” includes taking by sale, discount,
negotiation, mortgage, pledge, lien, issue or re-issue, gift or
any other voluntary transaction creating an interest in
property.

(33) "Purchaser” means a person who takes by purchase.

(34) "Remedy" means any remedial right to which an
aggrieved party is entitled with or without resort to a
tribunal.

(35) "Representative" includes an agent, an officer of a
corporation or association, and a trustee, executor or admin-
istrator of an estate, or any other person empowered to act
for another.

(36) "Rights" includes remedies.
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(37) "Security interest” means an interest in personal
property or fixtures which secures payment or performance
of an obligation, except for lease-purchase agreements under
chapter 63.19 RCW. The retention or reservation of title by
a seller of goods notwithstanding shipment or delivery to the
buyer (RCW 62A.2-401) is limited in effect to a reservation
of a "security interest”. The term also includes any interest
of a buyer of accounts or chattel paper which is subject to
Article 9. The special property interest of a buyer of goods
on identification of such goods to a contract for sale under
RCW 62A.2-401 is not a "security interest”, but a buyer may
also acquire a "security interest" by complying with Article
9. Unless a consignment is intended as security, reservation
of title thereunder is not a “security interest” but a consign-
ment in any event is subject to the provisions on consign-
ment sales (RCW 62A.2-326).

Whether a transaction creates a lease or security interest
is determined by the facts of each case. However, a transac-
tion creates a security interest if the consideration the lessee
is to pay the lessor for the right to possession and use of the
goods is an obligation for the term of the lease not subject
to termination by the lessee, and:

(a) The original term of the lease is equal to or greater
than the remaining economic life of the goods;

(b) The lessee is bound to renew the lease for the
remaining economic life of the goods or is bound to become
the owner of the goods;

(c) The lessee has an option to renew the lease for the
remaining economic life of the goods for no additional
consideration or nominal additional consideration upon
compliance with the lease agreement; or

(d) The lessee has an option to become the owner of the
goods for no additional consideration or nominal additional
consideration upon compliance with the lease agreement.

A transaction does not create a security interest merely
because it provides that:

(a) The present value of the consideration the lessee is
obligated to pay the lessor for the right to possession and use
of the goods is substantially equal to or is greater than the
fair market value of the goods at the time the lease is
entered into;

(b) The lessee assumes risk of loss of the goods, or
agrees to pay taxes, insurance, filing, recording, or registra-
tion fees, or service or maintenance costs with respect to the
goods;

(c) The lessee has an option to renew the lease or to
become the owner of the goods;

(d) The lessee has an option to renew the lease for a
fixed rent that is equal to or greater than the reasonably
predictable fair market rent for the use of the goods for the
term of the renewal at the time the option is to be per-
formed;

(e) The lessee has an option to become the owner of the
goods for a fixed price that is equal to or greater than the
reasonably predictable fair market value of the goods at the
time the option is to be performed; or

(f) The amount of rental payments may or will be
increased or decreased by reference to the amount realized
by the lessor upon sale or disposition of the goods.

For purposes of this subsection (37):

(a) Additional consideration is not nominal if (i) when
the option to renew the lease is granted to the lessee the rent
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is stated to be the fair market rent for the use of the goods
for the term of the renewal determined at the time the option
is to be performed, or (ii) when the option to become the
owner of the goods is granted to the lessee the price is stated
to be the fair market value of the goods determined at the
time the option is to be performed. Additional consideration
is nominal if it is less than the lessee’s reasonably predict-
able cost of performing under the lease agreement if the
option is not exercised;

(b) "Reasonably predictable” and "remaining economic
life of the goods" are to be determined with reference to the
facts and circumstances at the time the transaction is entered
into; and

(c) "Present value" means the amount as of a date
certain of one or more sums payable in the future, discount-
ed to the date certain. The discount is determined by the
interest rate specified by the parties if the rate is not mani-
festly unreasonable at the time the transaction is entered into;
otherwise, the discount is determined by a commercially
reasonable rate that takes into account the facts and circum-
stances of each case at the time the transaction was entered
into.

(38) "Send" in connection with any writing or notice
means to deposit in the mail or deliver for transmission by
any other usual means of communication with postage or
cost of transmission provided for and properly addressed and
in the case of an instrument to an address specified thereon
or otherwise agreed, or if there be none to any address
reasonable under the circumstances. The receipt of any
writing or notice within the time at which it would have
arrived if properly sent has the effect of a proper sending.

(39) "Signed" includes any symbol executed or adopted
by a party with present intention to authenticate a writing.

(40) "Surety" includes guarantor.

(41) "Telegram" includes a message transmitted by
radio, teletype, cable, any mechanical method of transmis-
sion, or the like.

(42) "Term" means that portion of an agreement which
relates to a particular matter.

(43) "Unauthorized" signature means one made without
actual, implied or apparent authority and includes a forgery.

(44) "Value" Except as otherwise provided with
respect to negotiable instruments and bank collections (RCW
62A.3-303, RCW 62A.4-210, and RCW 62A.4-211) a person
gives "value” for rights if he or she acquires them

(a) in return for a binding commitment to extend credit
or for the extension of immediately available credit whether
or not drawn upon and whether or not a charge-back is
provided for in the event of difficulties in collection; or

(b) as security for or in total or partial satisfaction of a
preexisting claim; or

(c) by accepting delivery pursuant to a pre-existing
contract for purchase; or

(d) generally, in return for any consideration sufficient
to support a simple contract.

(45) "Warehouse receipt” means a receipt issued by a
person engaged in the business of storing goods for hire.

(46) "Written" or "writing” includes printing, typewriting
or any other intentional reduction to tangible form. [1996 c
77 § 1. Prior: 1993 ¢ 230 § 2A-602; 1993 ¢ 229 § 1; 1992
c 134§ 14,1990 c 228 § 1; 1986 ¢ 35 § 53; 1981 c 41 § 2;
1965 ex.s. ¢ 157 § 1-201.]
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Reviser’s note: This table indicates the latest comparable former
Washington sources of the material contained in the various subsections of
RCW 62A.1-201. Complete histories of the former sections are carried in
the Revised Code of Washington Disposition Tables.

HEREIN COMPARE
SUBD. FORMER
)] RCW:(i) 22.04.585(1)
(ii) 62.01.191
(ii1) 63.04.755(1)
(iv) 81.32.531(1)
) None
3) None
4) RCW:(i) 30.52.010
(11) 62.01.191
(S) RCW 6201.191
(6) RCW 81.32.011"
@) None
(8) None
) RCW 6120.010
(10) None
(1) RCW:(i) 63.04.040
(i1) 63.04.720
(12) None
(13) RCW 63.04.755(1)
(14) RCW (i) 22.04.585(1)
(i) 62.01.191
(iii) 63.04.755(1)
(iv) 81.32.531(1)
(15) RCW 63.04.755(1)
(16) RCW 63.04.755(1)
an RCW:(i) 22.04.585(1)
(ii) 63.04.060
(iii) 63.04.070
(iv) 63.04.755(1)
(18) None
(19) RCW:(i) 22 04.585(2)

(i1) 23.80.220(2)
(iii) 63.04.755(2)
(iv) 81.32.531(2)
(20) RCW:(i) 22.04.585(1)
(ii) 62.01.191
(iii) 81.32.531(I)

(21) None

(22) None

(23) RCW 63.04.755(3)
(24) RCW 62.01.006(5)
(25) RCW 62.01.056

(26) None

@7 None

(28) RCW:(i) 22.04.585(1)

(i) 23.80.220(1)
(iii) 61.20.010
(iv) 62.01.191
(v) 63.04.755(1)
(vi) 81.32.531(1)

(29) None

(30) RCW: (i) 22.04.585(1)
(i) 23.80.220(1)
(iii) 61.20.010
(iv) 62.01.191
(v) 63.04.755(1)
(vi) 81.32.531(1)

a3l) None

(32) RCW:(i) 22.04.585(1)
(i1) 23.80.220(1)
(iii) 61.20.010
(iv) 63.04.755(1)
(v) 81.32.531(1)

(33) RCW:(i) 22.04.585(1)
(i) 23.80.220(1)
(iii) 61.20.010

(iv) 63.04.755(1)
(v) 81.32.531(1)
(34) None
(35) None
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(36) None

37 RCW 61.20.010

(38) None

(39) None

(40) None

41) None

(42) None

(43) None

(44) RCW:(i) 22.04.585(1)
(ii) 23.80.220(1)
(iii) 61.20.010
(iv) 62.01.025
(v) 62.01.026
(vi) 62.01.027
(vii) 62.01.191

(viii) 63.04.755(1)
(ix) 81.32.531(1)

(45) RCW:(i) 22.04.020
(ii) 63.04.755(1)
(46) RCW 62.01.191
'The repeal o f RCW sections 81.32.010 through 81.32.561 . . . shall

not affect the validity of sections 81.29.010 through 81.29.050, chapter 14,
Laws of 1961 (RCW 81.29.010 through 81.29.050)." Section 10-
102(a)(xvii), chapter 157, Laws of 1965 ex. sess.

Effective date—1993 ¢ 230: See RCW 62A.11-110.

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

Short title—Severability—1992 ¢ 134: See RCW 63.19.900 and
63.19.901.

Effective date—1981 c 41: See RCW 62A.11-101.

62A.1-202 Prima facie evidence by third party
documents. A document in due form purporting to be a bill
of lading, policy or certificate of insurance, official
weigher’s or inspector’s certificate, consular invoice, or any
other document authorized or required by the contract to be
issued by a third party shall be prima facie evidence of its
own authenticity and genuineness and of the facts stated in
the document by the third party. [1965 ex.s. ¢ 157 § 1-202]
Official documents as evidence: RCW 5.40.020, 5.40.030, 5.40.040.
Uniform Business Records as Evidence Act: Chapter 545 RCW.

62A.1-203 Obligation of good faith. Every contract
or duty within this Title imposes an obligation of good faith
in its performance or enforcement. [1965 ex.s. ¢ 157 § 1-
203.]

62A.1-204 Time; reasonable time; ''seasonably''.
(1) Whenever this Title requires any action to be taken
within a reasonable time, any time which is not manifestly
unreasonable may be fixed by agreement.

(2) What is a reasonable time for taking any action
depends on the nature, purpose and circumstances of such
action.

(3) An action is taken "seasonably” when it is taken at
or within the time agreed or if no time is agreed at or within
a reasonable time. [1965 ex.s. ¢ 157 § 1-204.]

62A.1-205 Course of dealing and usage of trade.
(1) A course of dealing is a sequence of previous conduct
between the parties to a particular transaction which is fairly
to be regarded as establishing a common basis of under-
standing for interpreting their expressions and other conduct.

(2) A usage of trade is any practice or method of
dealing having such regularity of observance in a place,
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vocation or trade as to justify an expectation that it will be
observed with respect to the transaction in question. The
existence and scope of such a usage are to be proved as
facts. If it is established that such a usage is embodied in a
written trade code or similar writing the interpretation of the
writing is for the court.

(3) A course of dealing between parties and any usage
of trade in the vocation or trade in which they are engaged
or of which they are or should be aware give particular
meaning to and supplement or qualify terms of an agree-
ment.

(4) The express terms of an agreement and an applicable
course of dealing or usage of trade shall be construed
wherever reasonable as consistent with each other; but when
such construction is unreasonable express terms control both
course of dealing and usage of trade and course of dealing
controls usage of trade.

(5) An applicable usage of trade in the place where any
part of performance is to occur shall be used in interpreting
the agreement as to that part of the performance.

(6) Evidence of a relevant usage of trade offered by one
party is not admissible unless and until he has given the
other party such notice as the court finds sufficient to
prevent unfair surprise to the latter. [1965 ex.s. c 157 § I-
205. Cf. former RCW sections: (i) RCW 63.04.100(1);
1925 ex.s. ¢ 142 § 9; RRS § 5836-9. (ii) RCW
63.04.160(5); 1925 ex.s. c 142 § 15; RRS § 5836-15. (iii)
RCW 63.04.190(2); 1925 ex.s. c 142 § 18; RRS § 5836-18.
(iv) RCW 63.04.720; 1925 ex.s. ¢ 142 § 71; RRS § 5836-
71]

62A.1-206 Statute of frauds for kinds of personal
property not otherwise covered. (1) Except in the cases
described in subsection (2) of this section a contract for the
sale of personal property is not enforceable by way of action
or defense beyond five thousand dollars in amount or value
of remedy unless there is some writing which indicates that
a contract for sale has been made between the parties at a
defined or stated price, reasonably identifies the subject
matter, and is signed by the party against whom enforcement
is sought or by his authorized agent.

(2) Subsection (1) of this section does not apply to
contracts for the sale of goods (RCW 62A.2-201) nor of
securities (RCW 62A.8-113) nor to security agreements
(RCW 62A.9-203). [1995 c 48 § 55; 1965 ex.s. c 157 § 1-
206. Cf. former RCW 63.04.050; 1925 ex.s. c 142 § 4; RRS
§ 5836-4; prior: Code 1881 § 2326.]

Savings—1995 c 48: See RCW 62A.8-601.

Effective date—1995 c 48: See RCW 62A.11-113.

Statute of frauds: Chapter 19.36 RCW.

62A.1-207 Performance or acceptance under
reservation of rights. (1) A party who, with explicit
reservation of rights performs or promises performance or
assents to performance in a manner demanded or offered by
the other party does not thereby prejudice the rights re-
served. Such words as "without prejudice”, "under protest"
or the like are sufficient.

(2) Subsection (1) of this section shall not apply to an
accord and satisfaction. [1993 c 229 § 2; 1965 ex.s. ¢ 157
§ 1-207.]
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Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.1-208 Option to accelerate at will. A term
providing that one party or his successor in interest may
accelerate payment or performance or require collateral or
additional collateral "at will" or "“when he deems himself
insecure” or in words of similar import shall be construed to
mean that he shall have power to do so only if he in good
faith believes that the prospect of payment or performance
is impaired. [1965 ex.s. ¢ 157 § 1-208. Cf. former RCW
61.08.080; Code 1881 § 1998; 1879 p 106 § 13; RRS §
1111.]

Article 2
SALES

Sections

PART |
SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER

62A.2-101  Short title.

62A.2-102 Scope; certain security and other transactions excluded from
this Article.

62A.2-103 Definitions and index of definitions.

62A.2-104 Definitions: "Merchant”; "between merchants"; "financing
agency"

62A.2-105 Definitions: Transferability; "goods"; "future” goods; "lot";
"commercial unit"

62A.2-106 Definitions: "Contract"; “agreement”; “contract for sale";

“"sale"; "present sale"; "conforming” to contract; "termi-

nation”; "cancellation"
62A.2-107 Goods to be severed from realty: Recording.

PART 2
FORM, FORMATION AND READJUSTMENT OF CONTRACT

62A.2-201 Formal requirements; statute of frauds.

62A.2-202 Final written expression: Parol or extrinsic evidence.
62A.2-203  Seals inoperative.

62A2-204 Formation in general.

62A.2-205 Firm offers.

62A.2-206 Offer and acceptance in formation of contract.
62A.2-207 Additional terms in acceptance or confirmation.
62A.2-208 Course of performance or practical construction.
62A.2-209 Modification. rescission and waiver.

62A.2-210 Delegation of performance; assignment of rights

PART 3
GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT

62A.2-301 General obligations of parties.

62A.2-302 Unconscionable contract or clause.

62A.2-303  Allocation or division of risks.

62A.2-304 Price payable in money, goods, realty, or otherwise.

62A.2-305 Open price term.

62A.2-306 Output, requirements and exclusive dealings.

62A.2-307 Delivery in single lot or several lots.

62A.2-308 Absence of specified place for delivery.

62A.2-309 Absence of specific time provisions; notice of termination.

62A.2-310 Open time for payment or running of credit; authority to
ship under reservation.

62A.2-311 Options and cooperation respecting performance.

62A.2-312 Warranty of title and against infringement; buyer’s obliga-
tion against infringement.

62A.2-313 Express warranties by affirmation, promise. description,
sample

62A.2-314 Implied warranty: Merchantability; usage of trade.

62A.2-315 Implied warranty: Fitness for particular purpose.

62A.2-316 Exclusion or modification of warranties.

62A.2-317 Cumulation and conflict of warranties express or implied.

62A.2-318 Third party beneficiaries of warranties express or implied.
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62A.2-319 F.O.B. and F.ASS. terms.

62A.2-320 C.IF. and C.&F. terms.

62A.2-321 C.IF. or C&F.: "Net landed weights"; “payment on arriv-
al"; warranty of condition on arrival.

62A.2-322 Delivery "ex-ship"

62A.2-323 Form of bill of lading required in overseas shipment; “over-
seas”

62A.2-324 "No arrival, no sale" term.

62A.2-325 "Letter of credit’ term; "confirmed credit"

62A.2-326 Sale on approval and sale or return; consignment sales and
rights of creditors.

62A.2-327 Special incidents of sale on approval and sale or return.

62A.2-328 Sale by auction.

PART 4
TITLE, CREDITORS AND GOOD FAITH PURCHASERS

62A.2-401 Passing of title; reservation for security; limited application
of this section.

62A.2-402 Rights of seller’s creditors against sold goods.

62A.2-403 Power to transfer; good faith purchase of goods; “entrust-

ing

PART §
PERFORMANCE

62A.2-501 Insurable interest in goods; manner of identification of
goods.

62A.2-502 Buyer's right to goods on seller’s insolvency.

62A.2-503 Manner of seller’s tender of delivery.

62A.2-504 Shipment by seller.

62A.2-505 Seller’s shipment under reservation.

62A.2-506 Rights of financing agency.

62A.2-507 Effect of seller’s tender; delivery on condition.

62A.2-508 Cure by seller of improper tender or delivery; replacement.

62A.2-509 Risk of loss in the absence of breach.

62A.2-510 Effect of breach on risk of loss.

62A.2-511 Tender of payment by buyer; payment by check.

62A.2-512 Payment by buyer before inspection.

62A.2-513 Buyer's right to inspection of goods.

62A.2-514 When documents deliverable on acceptance; when on pay-
ment.

62A.2-515 Preserving evidence of goods in dispute.

PART 6
BREACH, REPUDIATION AND EXCUSE

62A.2-601 Buyer's rights on improper delivery.

62A.2-602 Manner and effect of rightful rejection.

62A.2-603 Merchant buyer’s duties as to rightfully rejected goods.

62A.2-604 Buyer's options as to salvage of rightfully rejected goods.

62A.2-605 Waiver of buyer’s objections by failure to particularize.

62A.2-606 What constitutes acceptance of goods.

62A.2-607 Effect of acceptance; notice of breach; burden of establish-
ing breach after acceptance; notice of claim or litigation
to person answerable over.

62A.2-608 Revocation of acceptance in whole or in part.

62A.2-609 Right to adequate assurance of performance.

62A.2-610 Anticipatory repudiation.

62A.2-611 Retraction of anticipatory repudiation.

62A.2-612 "Installment contract”; breach.

62A.2-613 Casualty to identified goods.

62A.2-614  Substituted performance.

62A.2-615 Excuse by failure of presupposed conditions.

62A.2-616 Procedure on notice claiming excuse.

PART 7
REMEDIES

62A.2-701 Remedies for breach of collateral contracts not impaired.

62A.2-702  Seller's remedies on discovery of buyer’s insolvency.

62A.2-703 Seller's remedies in general.

62A.2-704  Seller’s right to identify goods to the contract notwithstand-
ing breach or to salvage unfinished goods.

62A.2-705 Seller’s stoppage of delivery in transit or otherwise.

62A.2-706 Seller’s resale including contract for resale.

62A.2-707 "Person in the position of a seller"

62A.2-708 Seller's damages for non-acceptance or repudiation.

62A.2-709  Action for the price.
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Article 2

62A 2-710 Seller’s incidental damages.

62A.2-711 Buyer’s remedies in general, buyer’s security interest in
rejected goods.

62A.2-712 “Cover"; buyer’s procurement of substitute goods.

62A.2-713 Buyer's damages for non-delivery or repudiation.

62A.2-714 Buyer’s damages for breach in regard to accepted goods.

62A.2-715 Buyer's incidental and consequential damages.

62A.2-716 Buyer's right to specific performance or replevin.

62A.2-717 Deduction of damages from the price.

62A.2-718 Liquidation or limitation of damages; deposits.

62A.2-719 Contractual modification or limitation of remedy.

62A.2-720 Effect of “"cancellation" or "rescission” on claims for ante-
cedent breach.

62A.2-721 Remedies for fraud.

62A.2-722 Who can sue third parties for injury to goods.

62A.2-723  Proof of market price: Time and place.

62A.2-724 Admissibility of market quotations.

62A.2-725 Statute of limitations in contracts for sale.

PART 1
SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER

62A.2-101 Short title. This Article shall be known
and may be cited as Uniform Commercial Code—Sales.
(1965 ex.s. ¢ 157 § 2-101.]

62A.2-102 Scope; certain security and other
transactions excluded from this Article. Unless the
context otherwise requires, this Article applies to transactions
in goods; it does not apply to any transaction which although
in the form of an unconditional contract to sell or present
sale is intended to operate only as a security transaction nor
does this Article impair or repeal any statute regulating sales
to consumers, farmers or other specified classes of buyers.
[1965 ex.s. ¢ 157 § 2-102. Cf. former RCW 63.04.750;
1925 ex.s. ¢ 142 § 75; RRS § 5836-75.]

62A.2-103 Definitions and index of definitions. (1)
In this Article unless the context otherwise requires

(a) "Buyer" means a person who buys or contracts to
buy goods.

(b) "Good faith" in the case of a merchant means
honesty in fact and the observance of reasonable commercial
standards of fair dealing in the trade.

(c) "Receipt” of goods means taking physical possession
of them.

(d) "Seller" means a person who sells or contracts to
sell goods.

(2) Other definitions applying to this Article or to
specified Parts thereof, and the sections in which they appear
are:

"Acceptance."”

"Banker’s credit.”

"Between merchants."

"Cancellation.”

"Commercial unit."

"Confirmed credit.”

"Conforming to contract."

"Contract for sale."

"Cover."

"Entrusting.”

"Financing agency."

"Future goods.”

RCW 62A.2-606.
RCW 62A.2-325.
RCW 62A.2-104.
RCW 62A.2-106(4).
RCW 62A.2-105.
RCW 62A.2-325.
RCW 62A.2-106.
RCW 62A.2-106.
RCW 62A.2-712.
RCW 62A.2-403.
RCW 62A.2-104.
RCW 62A.2-105.
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"Goods."
"Identification.”
"Installment contract.”
"Letter of credit.”

RCW 62A.2-105.
RCW 62A.2-501.
RCW 62A.2-612.
RCW 62A.2-325.

“Lot.” RCW 62A.2-105.
"Merchant.” RCW 62A.2-104.
"Overseas." RCW 62A.2-323.
"Person in position of seller." RCW 62A.2-707.

RCW 62A.2-106.
RCW 62A.2-106.
RCW 62A.2-326.

"Present sale.”

"Sale."

"Sale on approval.”

"Sale or return." RCW 62A.2-326.

"Termination." RCW 62A.2-106.

(3) The following definitions in other Articles apply to
this Article:

"Check." RCW 62A.3-104.
"Consignee." RCW 62A.7-102.
"Consignor."” RCW 62A.7-102.
"Consumer goods." RCW 62A.9-109.
"Dishonor.” *RCW 62A.3-507.
"Draft.” RCW 62A.3-104.

(4) In addition Article 1 contains general definitions and
principles of construction and interpretation applicable
throughout this Article. [1965 ex.s. c 157 § 2-103. Cf.
former RCW 63.04.755(1); 1925 ex.s. c 142 § 76; RRS §
5836-76; formerly RCW 63.04.010.]

*Reviser’s note: RCW 62A.3-507 was repealed by 1993 c 229 § 76,
effective July 1, 1994.

62A.2-104 Definitions: '"Merchant'; "between
merchants'; "financing agency'. (1) "Merchant” means
a person who deals in goods of the kind or otherwise by his
occupation holds himself out as having knowledge or skill
peculiar to the practices or goods involved in the transaction
or to whom such knowledge or skill may be attributed by his
employment of an agent or broker or other intermediary who
by his occupation holds himself out as having such knowl-
edge or skill.

(2) "Financing agency” means a bank, finance company
or other person who in the ordinary course of business
makes advances against goods or documents of title or who
by arrangement with either the seller or the buyer intervenes
in ordinary course to make or collect payment due or
claimed under the contract for sale, as by purchasing or
paying the seller’s draft or making advances against it or by
merely taking it for collection whether or not documents of
title accompany the draft. "Financing agency" includes also
a bank or other person who similarly intervenes between
persons who are in the position of seller and buyer in respect
to the goods (RCW 62A.2-707).

(3) "Between merchants” means in any transaction with
respect to which both parties are chargeable with the
knowledge or skill of merchants. [1965 ex.s. ¢ 157 § 2-104.
Cf. former RCW sections: (i) RCW 63.04.160(2), (5); 1925
ex.s. ¢ 142 § 15; RRS § 5836-15. (ii) RCW 63.04.170(c);
1925 ex.s.c 142§ 16; RRS § 5836-16. (iii) RCW
63.04.460(2); 1925 ex.s. c 142 § 45; RRS § 5836-45. (iv)
RCW 63.04.720; 1925 ex.s. ¢ 142 § 71; RRS § 5836-71. (v)
RCW 81.32.351; 1961 c 14 § 81.32.351; prior: 1915 c 159
§ 35; RRS § 3681; formerly RCW 81.32.440. (vi) RCW
81.32.371; 1961 c 14 § 81.32.371; prior: 1915 ¢ 159 § 37,
RRS § 3683; formerly RCW 81.32.460.]
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62A.2-105 Definitions: Transferability; "goods'’;
"future" goods; "lot'"; "commercial unit". (1) "Goods"
means all things (including specially manufactured goods)
which are movable at the time of identification to the con-
tract for sale other than the money in which the price is to
be paid, investment securities (Article 8) and things in
action. "Goods" also includes the unborn young of animals
and growing crops and other identified things attached to
realty as described in the section on goods to be severed
from realty (RCW 62A.2-107).

(2) Goods must be both existing and identified before
any interest in them can pass. Goods which are not both
existing and identified are "future” goods. A purported
present sale of future goods or of any interest therein
operates as a contract to sell.

(3) There may be a sale of a part interest in existing
identified goods.

(4) An undivided share in an identified bulk of fungible
goods is sufficiently identified to be sold although the
quantity of the bulk is not determined. Any agreed propor-
tion of such a bulk or any quantity thereof agreed upon by
number, weight or other measure may to the extent of the
seller’s interest in the bulk be sold to the buyer who then
becomes an owner in common.

(5) "Lot" means a parcel or a single article which is the
subject matter of a separate sale or delivery, whether or not
it is sufficient to perform the contract.

(6) "Commercial unit" means such a unit of goods as by
commercial usage is a single whole for purposes of sale and
division of which materially impairs its character or value on
the market or in use. A commercial unit may be a single
article (as a machine) or a set of articles (as a suite of
furniture or an assortment of sizes) or a quantity (as a bale,
gross, or carload) or any other unit treated in use or in the
relevant market as a single whole. [1965 ex.s. ¢ 157 § 2-
105. Subds. (1), (2), (3), (4), cf. former RCW sections: (i)
RCW 63.04.060; 1925 ex.s. ¢ 142 § 5; RRS § 5836-5. (ii)
RCW 63.04.070; 1925 ex.s. ¢ 142 § 6; RRS § 5836-6. (iii)
RCW 63.04.755; 1925 ex.s. c 142 § 76; RRS § 5836-76;
formerly RCW 63.04.010.]

62A.2-106 Definitions: '"Contract'; '"agreement';
""contract for sale'’; ''sale'; ''present sale''; "conforming"
to contract; 'termination"; "cancellation". (1) In this
Article unless the context otherwise requires "contract” and
"agreement" are limited to those relating to the present or
future sale of goods. "Contract for sale” includes both a
present sale of goods and a contract to sell goods at a future
time. A "sale" consists in the passing of title from the seller
to the buyer for a price (RCW 62A.2-401). A “present sale”
means a sale which is accomplished by the making of the
contract.

(2) Goods or conduct including any part of a perfor-
mance are "conforming” or conform to the contract when
they are in accordance with the obligations under the
contract.

(3) "Termination” occurs when either party pursuant to
a power created by agreement or law puts an end to the
contract otherwise than for its breach. On "termination” all
obligations which are still executory on both sides are dis-
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charged but any right based on prior breach or performance
survives.

(4) "Cancellation” occurs when either party puts an end
to the contract for breach by the other and its effect is the
same as that of "termination” except that the cancelling party
also retains any remedy for breach of the whole contract or
any unperformed balance. [1965 ex.s. ¢ 157 § 2-106. Subd.
(1) cf. former RCW 63.04.020; 1925 ex.s. ¢ 142 § 1; RRS
§ 5836-1. Subd. (2) cf. former RCW sections: (i) RCW
63.04.120; 1925 ex.s. c 142 § 11; RRS § 5836-11. (ii)
RCW 63.04.450; 1925 ex.s. ¢ 142 § 44; RRS § 5836-44.
(iii) RCW 63.04.700; 1925 ex.s. c 142 § 69; RRS § 5836-
69.]

62A.2-107 Goods to be severed from realty:
Recording. (1) A contract for the sale of minerals or the
like including oil and gas or a structure or its materials to be
removed from realty is a contract for the sale of goods
within this Article if they are to be severed by the seller but
until severance a purported present sale thereof which is not
effective as a transfer of an interest in land is effective only
as a contract to sell.

(2) A contract for the sale apart from the land of
growing crops or other things attached to realty and capable
of severance without material harm thereto but not described
in subsection (1) or of timber to be cut is a contract for the
sale of goods within this Article whether the subject matter
is to be severed by the buyer or by the seller even though it
forms part of the realty at the time of contracting, and the
parties can by identification effect a present sale before
severance.

(3) The provisions of this section are subject to any
third party rights provided by the law relating to realty
records, and the contract for sale may be executed and re-
corded as a document transferring an interest in land and
shall then constitute notice to third parties of the buyer’s
rights under the contract for sale. [1981 c 41 § 3; 1965 ex.s.
c 157 § 2-107. Cf. former RCW sections: (i) RCW
63.04.755(1); 1925 ex.s. ¢ 142 § 76; RRS § 5836-76;
formerly RCW 63.04.010. (ii) RCW 65.08.040; Code 1881
§ 2327, 1863 p 413 § 4; 1854 p 404 § 4; RRS § 5827.]

Effective date—1981 c 41: See RCW 62A.11-101.

PART 2
FORM, FORMATION AND READJUSTMENT
OF CONTRACT

62A.2-201 Formal requirements; statute of frauds.
(1) Except as otherwise provided in this section a contract
for the sale of goods for the price of five hundred dollars or
more is not enforceable by way of action or defense unless
there is some writing sufficient to indicate that a contract for
sale has been made between the parties and signed by the
party against whom enforcement is sought or by his autho-
rized agent or broker. A writing is not insufficient because
it omits or incorrectly states a term agreed upon but the
contract is not enforceable under this paragraph beyond the
quantity of goods shown in such writing.

(2) Between merchants if within a reasonable time a
writing in confirmation of the contract and sufficient against
the sender is received and the party receiving it has reason
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to know its contents, it satisfies the requirements of sub-
section (1) against such party unless written notice of
objection to its contents is given within ten days after it is
received.

(3) A contract which does not satisfy the requirements
of subsection (1) but which is valid in other respects is
enforceable

(a) if the goods are to be specially manufactured for the
buyer and are not suitable for sale to others in the ordinary
course of the seller’s business and the seller, before notice
of repudiation is received and under circumstances which
reasonably indicate that the goods are for the buyer, has
made either a substantial beginning of their manufacture or
commitments for their procurement; or

(b) if the party against whom enforcement is sought
admits in his pleading, testimony or otherwise in court that
a contract for sale was made, but the contract is not en-
forceable under this provision beyond the quantity of goods
admitted; or

(c) with respect to goods for which payment has been
made and accepted or which have been received and
accepted (RCW 62A.2-606). [1965 ex.s c 157 § 2-201. Cf.
former RCW 63.04.050; 1925 ex.s. ¢ 142 § 4; RRS § 5836-
4; prior: Code 1881 § 2326.]

Statute of frauds: RCW 19.36.010.

62A.2-202 Final written expression: Parol or
extrinsic evidence. Terms with respect to which the
confirmatory memoranda of the parties agree or which are
otherwise set forth in a writing intended by the parties as a
final expression of their agreement with respect to such
terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous
oral agreement but may be explained or supplemented

(a) by course of dealing or usage of trade (RCW 62A.1-
205) or by course of performance (RCW 62A.2-208); and

(b) by evidence of consistent additional terms unless the
court finds the writing to have been intended also as a
complete and exclusive statement of the terms of the
agreement. [1965 ex.s. ¢ 157 § 2-202.]

62A.2-203 Seals inoperative. The affixing of a seal
to a writing evidencing a contract for sale or an offer to buy
or sell goods does not constitute the writing a sealed
instrument and the law with respect to sealed instruments
does not apply to such contract or offer. [1965 ex.s. ¢ 157
§ 2-203. Cf. former RCW 63.04.040; 1925 ex.s. c 142 § 3;
RRS § 5836-3.]
Corporate seals—Effect of absence from instrument: RCW 64.04.105.

62A.2-204 Formation in general. (1) A contract for
sale of goods may be made in any manner sufficient to show
agreement, including conduct by both parties which recog-
nizes the existence of such a contract.

(2) An agreement sufficient to constitute a contract for
sale may be found even though the moment of its making is
undetermined.

(3) Even though one or more terms are left open a
contract for sale does not fail for indefiniteness if the parties
have intended to make a contract and there is a reasonably
certain basis for giving an appropriate remedy. [1965 ex.s.
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c 157 § 2-204. Cf. former RCW sections: (i) RCW
63.04.020; 1925 ex.s. ¢ 142 § 1; RRS § 5836-1. (ii) RCW
63.04.040; 1925 ex.s. c 142 § 3; RRS § 5836-3.]

62A.2-205 Firm offers. An offer by a merchant to
buy or sell goods in a signed writing which by its terms
gives assurance that it will be held open is not revocable, for
lack of consideration, during the time stated or if no time is
stated for a reasonable time, but in no event may such period
of irrevocability exceed three months; but any such term of
assurance on a form supplied by the offeree must be sepa-
rately signed by the offeror. [1965 ex.s. ¢ 157 § 2-205. Cf.
former RCW sections: (i) RCW 63.04.020; 1925 ex.s. ¢ 142
§ 1, RRS § 5836-1. (ii) RCW 63.04.040; 1925 ex.s. c 142
§ 3. RRS § 5836-3.]

62A.2-206 Offer and acceptance in formation of
contract. (1) Unless otherwise unambiguously indicated by
the language or circumstances

(a) an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medium
reasonable in the circumstances;

(b) an order or other offer to buy goods for prompt or
current shipment shall be construed as inviting acceptance
either by a prompt promise to ship or by the prompt or
current shipment of conforming or non-conforming goods,
but such a shipment of non-conforming goods does not
constitute an acceptance if the seller seasonably notifies the
buyer that the shipment is offered only as an accommodation
to the buyer.

(2) Where the beginning of a requested performance is
a reasonable mode of acceptance an offeror who is not
notified of acceptance within a reasonable time may treat the
offer as having lapsed before acceptance. [1965 ex.s. ¢ 157
§ 2-206. Cf. former RCW sections: (i) RCW 63.04.020;
1925 exs. ¢ 142 § 1; RRS § 5836-1. (ii) RCW 63.04.040;
1925 ex.s. ¢ 142 § 3; RRS § 5836-3.]

62A.2-207 Additional terms in acceptance or
confirmation. (1) A definite and seasonable expression of
acceptance or a written confirmation which is sent within a
reasonable time operates as an acceptance even though it
states terms additional to or different from those offered or
agreed upon, unless acceptance is expressly made conditional
on assent to the additional or different terms.

(2) The additional terms are to be construed as propos-
als for addition to the contract. Between merchants such
terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of
the offer;

(b) they materially alter it; or

(c) notification of objection to them has already been
given or is given within a reasonable time after notice of
them is received.

(3) Conduct by both parties which recognizes the
existence of a contract is sufficient to establish a contract for
sale although the writings of the parties do not otherwise
establish a contract. In such case the terms of the particular
contract consist of those terms on which the writings of the
parties agree, together with any supplementary terms
incorporated under any other provisions of this Title. [1965
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ex.s. ¢ 157 § 2-207. Cf. former RCW sections: (i) RCW
63.04.020; 1925 ex.s. c 142 § 1; RRS § 5836-1. (ii) RCW
63.04.040; 1925 ex.s. ¢ 142 § 3; RRS § 5836-3.]

62A.2-208 Course of performance or practical
construction. (1) Where the contract for sale involves
repeated occasions for performance by either party with
knowledge of the nature of the performance and opportunity
for objection to it by the other, any course of performance
accepted or acquiesced in without objection shall be relevant
to determine the meaning of the agreement.

(2) The express terms of the agreement and any such
course of performance, as well as any course of dealing and
usage of trade, shall be construed whenever reasonable as
consistent with each other; but when such construction is un-
reasonable, express terms shall control course of perfor-
mance and course of performance shall control both course
of dealing and usage of trade (RCW 62A.1-205).

(3) Subject to the provisions of the next section on
modification and waiver, such course of performance shall
be relevant to show a waiver or modification of any term
inconsistent with such course of performance. [1965 ex.s. c
157 § 2-208.]

62A.2-209 Modification, rescission and waiver. (1)
An agreement modifying a contract within this Article needs
no consideration to be binding.

(2) A signed agreement which excludes modification or
rescission except by a signed writing cannot be otherwise
modified or rescinded, but except as between merchants such
a requirement on a form supplied by the merchant must be
separately signed by the other party.

(3) The requirements of the statute of frauds section of
this Article (RCW 62A.2-201) must be satisfied if the
contract as modified is within its provisions.

(4) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) or (3) it
can operate as a waiver.

(5) A party who has made a waiver affecting an
executory portion of the contract may retract the waiver by
reasonable notification received by the other party that strict
performance will be required of any term waived, unless the
retraction would be unjust in view of a material change of
position in reliance on the waiver. [1965 ex.s. ¢ 157 § 2-
209.]

62A.2-210 Delegation of performance; assignment
of rights. (1) A party may perform his duty through a
delegate unless otherwise agreed or unless the other party
has a substantial interest in having his original promisor
perform or control the acts required by the contract. No
delegation of performance relieves the party delegating of
any duty to perform or any liability for breach.

(2) Unless otherwise agreed all rights of either seller or
buyer can be assigned except where the assignment would
materially change the duty of the other party, or increase
materially the burden or risk imposed on him by his con-
tract, or impair materially his chance of obtaining return
performance. A right to damages for breach of the whole
contract or a right arising out of the assignor’s due perfor-
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mance of his entire obligation can be assigned despite
agreement otherwise.

(3) Unless the circumstances indicate the contrary a
prohibition of assignment of "the contract” is to be construed
as barring only the delegation to the assignee of the
assignor’'s performance.

(4) An assignment of "the contract" or of "all my rights
under the contract” or an assignment in similar general terms
is an assignment of rights and unless the language or the
circumstances (as in an assignment for security) indicate the
contrary, it is a delegation of performance of the duties of
the assignor and its acceptance by the assignee constitutes a
promise by him to perform those duties. This promise is
enforceable by either the assignor or the other party to the
original contract.

(5) The other party may treat any assignment which
delegates performance as creating reasonable grounds for
insecurity and may without prejudice to his rights against the
assignor demand assurances from the assignee (RCW 62A.2-
609). [1965 ex.s. ¢ 157 § 2-210.]

PART 3
GENERAL OBLIGATION AND CONSTRUCTION
OF CONTRACT

62A.2-301 General obligations of parties. The
obligation of the seller is to transfer and deliver and that of
the buyer is to accept and pay in accordance with the
contract. [1965 ex.s. c 157 § 2-301. Cf. former RCW
sections: (i) RCW 63.04.120; 1925 ex.s. ¢ 142 § 11; RRS
§ 5836-11. (ii) RCW 63.04.420; 1925 ex.s. c 142 § 41;
RRS § 5836-41.]

62A.2-302 Unconscionable contract or clause. (1)
If the court as a matter of law finds the contract or any
clause of the contract to have been unconscionable at the
time it was made the court may refuse to enforce the
contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the
application of any unconscionable clause as to avoid any
unconscionable result.

(2) When it is claimed or appears to the court that the
contract or any clause thereof may be unconscionable the
parties shall be afforded a reasonable opportunity to present
evidence as to its commercial setting, purpose and effect to
aid the court in making the determination. [1965 ex.s. ¢ 157
§ 2-302]

62A.2-303 Allocation or division of risks. Where
this Article allocates a risk or a burden as between the
parties "unless otherwise agreed”, the agreement may not
only shift the allocation but may also divide the risk or
burden. [1965 ex.s. c 157 § 2-303.]

62A.2-304 Price payable in money, goods, realty, or
otherwise. (1) The price can be made payable in money or
otherwise. If it is payable in whole or in part in goods each
party is a seller of the goods which he is to transfer.

(2) Even though all or part of the price is payable in an
interest in realty the transfer of the goods and the seller’s
obligations with reference to them are subject to this Article,
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but not the transfer of the interest in realty or the transferor’s
obligations in connection therewith. [1965 ex.s. ¢ 157 § 2-
304. Cf. former RCW 63.04.100(2), (3); 1925 ex.s. c 142 §
9, RRS § 5836-9.]

62A.2-305 Open price term. (1) The parties if they
so intend can conclude a contract for sale even though the
price is not settled. In such a case the price is a reasonable
price at the time for delivery if

(a) nothing is said as to price; or

(b) the price is left to be agreed by the parties and they
fail to agree; or

(c) the price is to be fixed in terms of some agreed
market or other standard as set or recorded by a third person
or agency and it is not so set or recorded.

(2) A price to be fixed by the seller or by the buyer
means a price for him to fix in good faith.

(3) When a price left to be fixed otherwise than by
agreement of the parties fails to be fixed through fault of one
party the other may at his option treat the contract as
cancelled or himself fix a reasonable price.

(4) Where, however, the parties intend not to be bound
unless the price be fixed or agreed and it is not fixed or
agreed there is no contract. In such a case the buyer must
return any goods already received or if unable so to do must
pay their reasonable value at the time of delivery and the
seller must return any portion of the price paid on account.
[1965 ex.s. ¢ 157 § 2-305. Cf. former RCW sections: (i)
RCW 63.04.100; 1925 ex.s. c 142 § 9; RRS § 5836-9. (ii)
RCW 63.04.110; 1925 ex.s. ¢ 142 § 10; RRS § 5836-10.
Subd. (3) cf. former RCW 63.04.120(2); 1925 ex.s. c 142 §
11; RRS § 5836-11.]

62A.2-306 Output, requirements and exclusive
dealings. (1) A term which measures the quantity by the
output of the seller or the requirements of the buyer means
such actual output or requirements as may occur in good
faith, except that no quantity unreasonably disproportionate
to any stated estimate or in the absence of a stated estimate
to any normal or otherwise comparable prior output or
requirements may be tendered or demanded.

(2) A lawful agreement by either the seller or the buyer
for exclusive dealing in the kind of goods concemed imposes
unless otherwise agreed an obligation by the seller to use
best efforts to supply the goods and by the buyer to use best
efforts to promote their sale. [1965 ex.s. ¢ 157 § 2-306.]

62A.2-307 Delivery in single lot or several lots.
Unless otherwise agreed all goods called for by a contract
for sale must be tendered in a single delivery and payment
is due only on such tender but where the circumstances give
either party the right to make or demand delivery in lots the
price if it can be apportioned may be demanded for each lot.
[1965 ex.s. ¢ 157 § 2-307. Cf. former RCW 63.04.460(1);
1925 ex.s. ¢ 142 § 45; RRS § 5836-45.]

62A.2-308 Absence of specified place for delivery.
Unless otherwise agreed

(a) the place for delivery of goods is the seller’s place
of business or if he has none his residence; but
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(b) in a contract for sale of identified goods which to
the knowledge of the parties at the time of contracting are in
some other place, that place is the place for their delivery;
and

(c) documents of title may be delivered through custom-
ary banking channels. [1965 ex.s. ¢ 157 § 2-308. Subd. (a),
(b) cf. former RCW 63.04.440(1); 1925 ex.s. ¢ 142 § 43;
RRS § 5836-43.]

62A.2-309 Absence of specific time provisions;
notice of termination. (1) The time for shipment or
delivery or any other action under a contract if not provided
in this Article or agreed upon shall be a reasonable time.

(2) Where the contract provides for successive perfor-
mances but is indefinite in duration it is valid for a reason-
able time but unless otherwise agreed may be terminated at
any time by either party.

(3) Termination of a contract by one party except on the
happening of an agreed event requires that reasonable
notification be received by the other party and an agreement
dispensing with notification is invalid if its operation would
be unconscionable. [1965 ex.s. ¢ 157 § 2-309. Cf. former
RCW sections: (i) RCW 63.04.440(2); 1925 ex.s. ¢ 142 §
43; RRS § 5836-43. (ii) RCW 63.04.460(2); 1925 exs. c
142 § 45; RRS § 5836-45. (iii) RCW 63.04.480(1), 1925
ex.s. ¢ 142 § 47; RRS § 5836-47. (iv) RCW 63.04.490;
1925 ex.s. ¢ 142 § 48; RRS § 5836-48.]

62A.2-310 Open time for payment or running of
credit; authority to ship under reservation. Unless
otherwise agreed

(a) payment is due at the time and place at which the
buyer is to receive the goods even though the place of
shipment is the place of delivery; and

(b) if the seller is authorized to send the goods he may
ship them under reservation, and may tender the documents
of title, but the buyer may inspect the goods after their
arrival before payment is due unless such inspection is
inconsistent with the terms of the contract (RCW 62A.2-
513); and

(c) if delivery is authorized and made by way of
documents of title otherwise than by subsection (b) then
payment is due at the time and place at which the buyer is
to receive the documents regardless of where the goods are
to be received; and

(d) where the seller is required or authorized to ship the
goods on credit the credit period runs from the time of
shipment but post-dating the invoice or delaying its dispatch
will correspondingly delay the starting of the credit period.
[1965 ex.s. ¢ 157 § 2-310. Cf. former RCW sections: (i)
RCW 63.04.430; 1925 ex.s. ¢ 142 § 42; RRS § 5836-42.
(i) RCW 63.04.470(1); 1925 ex.s. c 142 § 46; RRS § 5836-
46. (iii) RCW 63.04.480(2); 1925 ex.s. c 142 § 47, RRS §
5836-47.]

62A.2-311 Options and cooperation respecting
performance. (1) An agreement for sale which is otherwise
sufficiently definite (subsection (3) of RCW 62A.2-204) to
be a contract is not made invalid by the fact that it leaves
particulars of performance to be specified by one of the
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parties. Any such specification must be made in good faith
and within limits set by commercial reasonableness.

(2) Unless otherwise agreed specifications relating to
assortment of the goods are at the buyer’s option and except
as otherwise provided in subsections (1)(c) and (3) of RCW
62A.2-319 specifications or arrangements relating to ship-
ment are at the seller’s option.

(3) Where such specification would materially affect the
other party’s performance but is not seasonably made or
where one party’s cooperation is necessary to the agreed
performance of the other but is not seasonably forthcoming,
the other party in addition to all other remedies

(a) is excused for any resulting delay in his own
performance; and

(b) may also either proceed to perform in any reason-
able manner or after the time for a material part of his own
performance treat the failure to specify or to cooperate as a
breach by failure to deliver or accept the goods. [1965 ex.s.
c 157 § 2-311]

62A.2-312 Warranty of title and against infringe-
ment; buyer’s obligation against infringement. (1)
Subject to subsection (2) there is in a contract for sale a
warranty by the seller that

(a) the title conveyed shall be good, and its transfer
rightful; and

(b) the goods shall be delivered free from any security
interest or other lien or encumbrance of which the buyer at
the time of contracting has no knowledge.

(2) A warranty under subsection (1) will be excluded or
modified only by specific language or by circumstances
which give the buyer reason to know that the person selling
does not claim title in himself or that he is purporting to sell
only such right or title as he or a third person may have.

(3) Unless otherwise agreed a seller who is a merchant
regularly dealing in goods of the kind warrants that the
goods shall be delivered free of the rightful claim of any
third person by way of infringement or the like but a buyer
who furnishes specifications to the seller must hold the seller
harmless against any such claim which arises out of compli-
ance with the specifications. [1965 ex.s. ¢ 157 § 2-312. Cf.
former RCW 63.04.140; 1925 ex.s. ¢ 142 § 13; RRS § 5836-
13.]

62A.2-313 [Express warranties by affirmation,
promise, description, sample. (1) Express warranties by
the seller are created as follows:

(a) Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods and becomes
part of the basis of the bargain creates an express warranty
that the goods shall conform to the affirmation or promise.

(b) Any description of the goods which is made part of
the basis of the bargain creates an express warranty that the
goods shall conform to the description.

(c) Any sample or model which is made part of the
basis of the bargain creates an express warranty that the
whole of the goods shall conform to the sample or model.

(2) It is not necessary to the creation of an express
warranty that the seller use formal words such as "warrant"
or "guarantee” or that he have a specific intention to make
a warranty, but an affirmation merely of the value of the
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goods or a statement purporting to be merely the seller’s
opinion or commendation of the goods does not create a
warranty. [1965 ex.s. c 157 § 2-313. Cf. former RCW sec-
tions: (i) RCW 63.04.130; 1925 ex.s. ¢ 142 § 12; RRS §
5836-12. (ii) RCW 63.04.150; 1925 ex.s. ¢ 142 § 14; RRS
§ 5836-14. (iii) RCW 63.04.170; 1925 ex.s. c 142 § 16;
RRS § 5836-16.]

Motor vehicle express warranties: Chapter 19.118 RCW.

62A.2-314 Implied warranty: Merchantability;
usage of trade. (1) Unless excluded or modified (RCW
62A.2-316), a warranty that the goods shall be merchantable
is implied in a contract for their sale if the seller is a
merchant with respect to goods of that kind. Under this
section the serving for value of food or drink to be con-
sumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as

(a) pass without objection in the trade under the contract
description; and

(b) in the case of fungible goods, are of fair average
quality within the description; and

(c) are fit for the ordinary purposes for which such
goods are used; and

(d) run, within the variations permitted by the agree-
ment, of even kind, quality and quantity within each unit and
among all units involved; and

(e) are adequately contained, packaged, and labeled as
the agreement may require; and

(f) conform to the promises or affirmations of fact made
on the container or label if any.

(3) Unless excluded or modified (RCW 62A.2-316)
other implied warranties may arise from course of dealing or
usage of trade. [1965 ex.s. ¢ 157 § 2-314. Cf. former RCW
63.04.160(2); 1925 ex.s. c 142 § 15; RRS § 5836-15.]

62A.2-315 Implied warranty: Fitness for particular
purpose. Where the seller at the time of contracting has
reason to know any particular purpose for which the goods
are required and that the buyer is relying on the seller’s skill
or judgment to select or furnish suitable goods, there is
unless excluded or modified under the next section an
implied warranty that the goods shall be fit for such purpose.
[1965 ex.s. ¢ 157 § 2-315. Cf. former RCW 63.04.160(1),
(4), (5); 1925 ex.s. ¢ 142 § 15; RRS § 5836-15.]

62A.2-316 Exclusion or modification of warranties.
(1) Words or conduct relevant to the creation of an express
warranty and words or conduct tending to negate or limit
warranty shall be construed wherever reasonable as consis-
tent with each other; but subject to the provisions of this
Article on parol or extrinsic evidence (RCW 62A.2-202)
negation or limitation is inoperative to the extent that such
construction is unreasonable.

(2) Subject to subsection (3), to exclude or modify the
implied warranty of merchantability or any part of it the
language must mention merchantability and in case of a
writing must be conspicuous, and to exclude or modify any
implied warranty of fitness the exclusion must be by a
writing and conspicuous. Language to exclude all implied
warranties of fitness is sufficient if it states, for example,
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that "There are no warranties which extend beyond the
description on the face hereof."

(3) Notwithstanding subsection (2)

(a) unless the circumstances indicate otherwise, all
implied warranties are excluded by expressions like “as is",
“with all faults" or other language which in common
understanding calls the buyer’s attention to the exclusion of
warranties and makes plain that there is no implied warranty;
and

(b) when the buyer before entering into the contract has
examined the goods or the sample or model as fully as he
desired or has refused to examine the goods there is no
implied warranty with regard to defects which an examina-
tion ought in the circumstances to have revealed to him;

(c) an implied warranty can also be excluded or modi-
fied by course of dealing or course of performance or usage
of trade; and

(d) in sales of livestock, including but not limited to,
horses, mules, cattle, sheep, swine, goats, poultry, and
rabbits, there are no implied warranties as defined in this
article that the livestock are free from sickness or disease:
PROVIDED, That the seller has complied with all state and
federal laws and regulations that apply to animal health and
disease, and the seller is not guilty of fraud, deceit or
misrepresentation.

(4) Notwithstanding the provisions of subsections (2)
and (3) of this section and the provisions of RCW 62A.2-
719, as now or hereafter amended, in any case where goods
are purchased primarily for personal, family or household
use and not for commercial or business use, disclaimers of
the warranty of merchantability or fitness for particular
purpose shall not be effective to limit the liability of mer-
chant sellers except insofar as the disclaimer sets forth with
particularity the qualities and characteristics which are not
being warranted. Remedies for breach of warranty can be
limited in accordance with the provisions of this Article on
liquidation or limitation of damages and on contractual
modification of remedy (RCW 62A.2-718 and RCW 62A.2-
719). [1982 ¢ 199 § 1; 1974 ex.s. c 180 § 1; 1974 exs. c
78 § 1, 1965 ex.s. ¢ 157 § 2-316. Subd. (3)(b) cf. former
RCW 63.04.160(3); 1925 ex.s. c 142 § 15; RRS § 5836-15.
Subd. (3)(c) cf. former RCW 63.04.720; 1925 ex.s. ¢ 142 §
71; RRS § 5836-71.]

Lease or rental of personal property—Disclaimer of warranty of merchant-
ability or fitness: RCW 63.18.010.

62A.2-317 Cumulation and conflict of warranties
express or implied. Warranties whether express or implied
shall be construed as consistent with each other and as
cumulative, but if such construction is unreasonable the in-
tention of the parties shall determine which warranty is
dominant. In ascertaining that intention the following rules
apply:

(a) Exact or technical specifications displace an incon-
sistent sample or model or general language of description.

(b) A sample from an existing bulk displaces inconsis-
tent general language of description.

(c) Express warranties displace inconsistent implied
warranties other than an implied warranty of fitness for a
particular purpose. [1965 ex.s. c 157 § 2-317. Cf. former
RCW sections: RCW 63.04.150 through 63.04.170; 1925
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ex.s. ¢ 142 §§ 14 through 16; RRS §§ 5836-14 through
5836-16.]

62A.2-318 Third party beneficiaries of warranties
express or implied. A seller’s warranty whether express or
implied extends to any natural person who is in the family
or household of his buyer or who is a guest in his home if
it is reasonable to expect that such person may use, consume
or be affected by the goods and who is injured in person by
breach of the warranty. A seller may not exclude or limit
the operation of this section. [1965 ex.s. ¢ 157 § 2-318.]

62A.2-319 F.O.B. and F.A.S. terms. (1) Unless
otherwise agreed the term F.O.B. (which means "free on
board") at a named place, even though used only in connec-
tion with the stated price, is a delivery term under which

(a) when the term is F.O.B. the place of shipment, the
seller must at that place ship the goods in the manner
provided in this Article (RCW 62A.2-504) and bear the ex-
pense and risk of putting them into the possession of the
carrier; or

(b) when the term is F.O.B. the place of destination, the
seller must at his own expense and risk transport the goods
to that place and there tender delivery of them in the manner
provided in this Article (RCW 62A.2-503);

(c) when under either (a) or (b) the term is also F.O.B.
vessel, car or other vehicle, the seller must in addition at his
own expense and risk load the goods on board. If the term
is F.O.B. vessel the buyer must name the vessel and in an
appropriate case the seller must comply with the provisions
of this Article on the form of bill of lading (RCW 62A2-
323).

(2) Unless otherwise agreed the term F.A.S. vessel
(which means "free alongside") at a named port, even though
used only in connection with the stated price, is a delivery
term under which the seller must

(a) at his own expense and risk deliver the goods
alongside the vessel in the manner usual in that port or on a
dock designated and provided by the buyer; and

(b) obtain and tender a receipt for the goods in ex-
change for which the carrier is under a duty to issue a bill of
lading.

(3) Unless otherwise agreed in any case falling within
subsection (1)(a) or (c) or subsection (2) the buyer must
seasonably give any needed instructions for making delivery,
including when the term is F.A.S. or F.O.B. the loading
berth of the vessel and in an appropriate case its name and
sailing date. The seller may treat the failure of needed
instructions as a failure of cooperation under this Article
(RCW 62A.2-311). He may also at his option move the
goods in any reasonable manner preparatory to delivery or
shipment.

(4) Under the term F.O.B. vessel or F.A.S. unless
otherwise agreed the buyer must make payment against
tender of the required documents and the seller may not
tender nor the buyer demand delivery of the goods in
substitution for the documents. [1965 ex.s. ¢ 157 § 2-319.]

62A.2-320 C.IF. and C.&F. terms. (1) The term
C.LF. means that the price includes in a lump sum the cost
of the goods and the insurance and freight to the named
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destination. The tenm C.&F. or C.F. means that the price so
includes cost and freight to the named destination.

(2) Unless otherwise agreed and even though used only
in connection with the stated price and destination, the term
C.LF. destination or its equivalent requires the seller at his
own expense and risk to

(a) put the goods into the possession of a carrier at the
port for shipment and obtain a negotiable bill or bills of
lading covering the entire transportation to the named
destination; and

(b) load the goods and obtain a receipt from the carrier
(which may be contained in the bill of lading) showing that
the freight has been paid or provided for; and

(c) obtain a policy or certificate of insurance, including
any war risk insurance, of a kind and on termns then current
at the port of shipment in the usual amount, in the currency
of the contract, shown to cover the same goods covered by
the bill of lading and providing for payment of loss to the
order of the buyer or for the account of whom it may
concern; but the seller may add to the price the amount of
the premium for any such war risk insurance; and

(d) prepare an invoice of the goods and procure any
other documents required to effect shipment or to comply
with the contract; and

(e) forward and tender with commercial promptness all
the documents in due form and with any indorsement
necessary to perfect the buyer’s rights.

(3) Unless otherwise agreed the term C.&F. or its
equivalent has the same effect and imposes upon the seller
the same obligations and risks as a C.L.F. terin except the
obligation as to insurance.

(4) Under the term C.ILF or C.&F. unless otherwise
agreed the buyer must make payment against tender of the
required documents and the seller may not tender nor the
buyer demand delivery of the goods in substitution for the
documents. [1965 ex.s. ¢ 157 § 2-320.]

62A.2-321 C.LF. or C.&F.: '"Net landed weights'’;
""payment on arrival''; warranty of condition on arrival.
Under a contract containing a term C.L.F. or C.&F.

(1) Where the price is based on or is to be adjusted
according to "net landed weights", "delivered weights", "out
turn” quantity or quality or the like, unless otherwise agreed
the seller must reasonably estimate the price. The payment
due on tender of the documents called for by the contract is
the amount so estimated, but after final adjustment of the
price a settlement must be made with commercial prompt-
ness.

(2) An agreement described in subsection (1) or any
warranty of quality or condition of the goods on arrival
places upon the seller the risk of ordinary deterioration,
shrinkage and the like in transportation but has no effect on
the place or time of identification to the contract for sale or
delivery or on the passing of the risk of loss.

(3) Unless otherwise agreed where the contract provides
for payment on or after arrival of the goods the seller must
before payment allow such preliminary inspection as is
feasible; but if the goods are lost delivery of the documents
and payment are due when the goods should have arrived.
[1965 ex.s. ¢ 157 § 2-321.]
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62A.2-322 Delivery "ex-ship'. (1) Unless otherwise
agreed a term for delivery of goods "ex-ship" (which means
from the carrying vessel) or in equivalent language is not
restricted to a particular ship and requires delivery from a
ship which has reached a place at the named port of destina-
tion where goods of the kind are usually discharged.

(2) Under such a term unless otherwise agreed

(a) the seller must discharge all liens arising out of the
carriage and furnish the buyer with a direction which puts
the carrier under a duty to deliver the goods; and

(b) the risk of loss does not pass to the buyer until the
goods leave the ship’s tackle or are otherwise properly
unloaded. [1965 ex.s. ¢ 157 § 2-322.]

62A.2-323 Form of bill of lading required in
overseas shipment; "overseas'. (1) Where the contract
contemplates overseas shipment and contains a terrn C.ILF.
or C.&F. or F.O.B. vessel, the seller unless otherwise agreed
must obtain a negotiable bill of lading stating that the goods
have been loaded on board or, in the case of a term C.I.F. or
C.&F,, received for shipment.

(2) Where in a case within subsection (1) a bill of
lading has been issued in a set of parts, unless otherwise
agreed if the documents are not to be sent from abroad the
buyer may demand tender of the full set; otherwise only one
part of the bill of lading need be tendered. Even if the
agreement expressly requires a full set

(a) due tender of a single part is acceptable within the
provisions of this Article on cure of improper delivery
(subsection (1) of RCW 62A.2-508); and

(b) even though the full set is demanded, if the docu-
ments are sent from abroad the person tendering an incom-
plete set may nevertheless require payment upon furnishing
an indemnity which the buyer in good faith deems adequate.

(3) A shipment by water or by air or a contract contem-
plating such shipment is “overseas” insofar as by usage of
trade or agreement it is subject to the commercial. financing
or shipping practices characteristic of international deep
water commerce. [1965 ex.s. ¢ 157 § 2-323.]

62A.2-324 '"No arrival, no sale'" term. Under a term
“no arrival, no sale” or terms of like meaning, unless
otherwise agreed,

(a) the seller must properly ship conforming goods and
if they arrive by any means he must tender them on arrival
but he assumes no obligation that the goods will arrive
unless he has caused the non-arrival; and

(b) where without fault of the seller the goods are in
part lost or have so deteriorated as no longer to conform to
the contract or arrive after the contract time, the buyer may
proceed as if there had been casualty to identified goods
(RCW 62A.2-613). [1965 ex.s. c 157 § 2-324.]

62A.2-325 '"Letter of credit'" term; "confirmed
credit". (1) Failure of the buyer seasonably to furnish an
agreed letter of credit is a breach of the contract for sale.

(2) The delivery to seller of a proper letter of credit
suspends the buyer’s obligation to pay. If the letter of credit
is dishonored, the seller may on seasonable notification to
the buyer require payment directly from him.
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(3) Unless otherwise agreed the term "letter of cred-
it" or "banker’s credit” in a contract for sale means an
irrevocable credit issued by a financing agency of good
repute and, where the shipment is overseas, of good interna-
tional repute. The term “confirmed credit” means that the
credit must also carry the direct obligation of such an agency
which does business in the seller’s financial market. [1965
ex.s. ¢ 157 § 2-325.]

62A.2-326 Sale on approval and sale or return;
consignment sales and rights of creditors. (1) Unless
otherwise agreed, if delivered goods may be returned by the
buyer even though they conform to the contract, the transac-
tion is

(a) a "sale on approval” if the goods are delivered
primarily for use, and

(b) a "sale or return" if the goods are delivered primari-
ly for resale.

(2) Except as provided in subsection (3), goods held on
approval are not subject to the claims of the buyer’s credi-
tors until acceptance; goods held on sale or retum are subject
to such claims while in the buyer’s possession.

(3) Where goods are delivered to a person for sale and
such person maintains a place of business at which he deals
in goods of the kind involved, under a name other than the
name of the person making delivery, then with respect to
claims of creditors of the person conducting the business the
goods are deemed to be on sale or return. The provisions of
this subsection are applicable even though an agreement
purports to reserve title to the person making delivery until
payment or resale or uses such words as "on consignment”
or "on memorandum”. However, this subsection is not
applicable if the person making delivery

(a) complies with an applicable law providing for a
consignor’s interest or the like to be evidenced by a sign, or

(b) establishes that the person conducting the business
is generally known by his creditors to be substantially
engaged in selling the goods of others, or

(c) complies with the filing provisions of the Article on
Secured Transactions (Article 9).

(4) Any "or return” term of a contract for sale is to be
treated as a separate contract for sale within the statute of
frauds section of this Article (RCW 62A.2-201) and as
contradicting the sale aspect of the contract within the
provisions of this Article on parol or extrinsic evidence
(RCW 62A.2-202). [1965 ex.s. c 157 § 2-326. Cf. former
RCW 63.04.200(3); 1925 ex.s. c 142 § 19; RRS § 5836-19.]

62A.2-327 Special incidents of sale on approval and
sale or return. (1) Under a sale on approval unless other-
wise agreed

(a) although the goods are identified to the contract the
risk of loss and the title do not pass to the buyer until
acceptance; and

(b) use of the goods consistent with the purpose of trial
is not acceptance but failure seasonably to notify the seller
of election to return the goods is acceptance, and if the
goods conform to the contract acceptance of any part is
acceptance of the whole; and
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(c) after due notification of election to return, the return
is at the seller’s risk and expense but a merchant buyer must
follow any reasonable instructions.

(2) Under a sale or return unless otherwise agreed

(a) the option to return extends to the whole or any
commercial unit of the goods while in substantially their
original condition, but must be exercised seasonably; and

(b) the return is at the buyer’s risk and expense. [1965
ex.s. ¢ 157 § 2-327. Cf. former RCW 63.04.200(3); 1925
ex.s. ¢ 142 § 19; RRS § 5836-19.]

62A.2-328 Sale by auction. (1) In a sale by auction
if goods are put up in lots each lot is the subject of a
separate sale.

(2) A sale by auction is complete when the auctioneer
so announces by the fall of the hammer or in other custom-
ary manner. Where a bid is made while the hammer is
falling in acceptance of a prior bid the auctioneer may in his
discretion reopen the bidding or declare the goods sold under
the bid on which the hammer was falling.

(3) Such a sale is with reserve unless the goods are in
explicit terms put up without reserve. In an auction with
reserve the auctioneer may withdraw the goods at any time
until he announces completion of the sale. In an auction
without reserve, after the auctioneer calls for bids on an
article or lot, that article or lot cannot be withdrawn unless
no bid is made within a reasonable time. In either case a
bidder may retract his bid until the auctioneer’s an-
nouncement of completion of the sale, but a bidder’s
retraction does not revive any previous bid.

(4) If the auctioneer knowingly receives a bid on the
seller’s behalf or the seller makes or procures such a bid,
and notice has not been given that liberty for such bidding
is reserved, the buyer may at his option avoid the sale or
take the goods at the price of the last good faith bid prior to
the completion of the sale. This subsection shall not apply
to any bid at a forced sale. [1965 ex.s. c 157 § 2-328. Cf.
former RCW 63.04.220; 1925 ex.s. ¢ 142 § 21; RRS § 5836-
21.]

PART 4
TITLE, CREDITORS AND
GOOD FAITH PURCHASERS

62A.2-401 Passing of title; reservation for security;
limited application of this section. Each provision of this
Article with regard to the rights, obligations and remedies of
the seller, the buyer, purchasers or other third parties applies
irrespective of title to the goods except where the provision
refers to such title. Insofar as situations are not covered by
the other provisions of this Article and matters concerning
title become material the following rules apply:

(1) Title to goods cannot pass under a contract for sale
prior to their identification to the contract (RCW 62A.2-501),
and unless otherwise explicitly agreed the buyer acquires by
their identification a special property as limited by this Title.
Any retention or reservation by the seller of the title (proper-
ty) in goods shipped or delivered to the buyer is limited in
effect to a reservation of a security interest. Subject to these
provisions and to the provisions of the Article on Secured
Transactions (Article 9), title to goods passes from the seller
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to the buyer in any manner and on any conditions explicitly
agreed on by the parties.

(2) Unless otherwise explicitly agreed title passes to the
buyer at the time and place at which the seller completes his
performance with reference to the physical delivery of the
goods, despite any reservation of a security interest and even
though a document of title is to be delivered at a different
time or place; and in particular and despite any reservation
of a security interest by the bill of lading

(a) if the contract requires or authorizes the seller to
send the goods to the buyer but does not require him to
deliver them at destination, title passes to the buyer at the
time and place of shipment; but

(b) if the contract requires delivery at destination, title
passes on tender there.

(3) Unless otherwise explicitly agreed where delivery is
to be made without moving the goods,

(a) if the seller is to deliver a document of title, title
passes at the time when and the place where he delivers such
documents; or

(b) if the goods are at the time of contracting already
identified and no documents are to be delivered, title passes
at the time and place of contracting.

(4) A rejection or other refusal by the buyer to receive
or retain the goods, whether or not justified, or a justified
revocation of acceptance revests title to the goods in the
seller. Such revesting occurs by operation of law and is not
a "sale”. [1965 ex.s.c 157 § 2-401. Cf. former RCW
sections: RCW 63.04.180 through 63.04.210; 1925 ex.s. ¢
142 §§ 17 through 20; RRS § 5836-17 through 5836-20.]

62A.2-402 Rights of seller’s creditors against sold
goods. (1) Except as provided in subsections (2) and (3),
rights of unsecured creditors of the seller with respect to
goods which have been identified to a contract for sale are
subject to the buyer’s rights to recover the goods under this
Article (RCW 62A.2-502 and RCW 62A.2-716).

(2) A creditor of the seller may treat a sale or an
identification of goods to a contract for sale as void if as
against him a retention of possession by the seller is fraudu-
lent under any rule of law of the state where the goods are
situated, except that retention of possession in good faith and
current course of trade by a merchant-seller for a commer-
cially reasonable time after a sale or identification is not
fraudulent.

(3) Nothing in this Article shall be deemed to impair the
rights of creditors of the seller

(a) under the provisions of the Article on Secured
Transactions (Article 9); or

(b) where identification to the contract or delivery is
made not in current course of trade but in satisfaction of or
as security for a pre-existing claim for money, security or
the like and is made under circumstances which under any
rule of law of the state where the goods are situated would
apart from this Article constitute the transaction a fraudulent
transfer or voidable preference. [1965 ex.s. ¢ 157 § 2-402.
Subd. (2) cf. former RCW sections: (i) RCW 63.04.270;
1925ex.s.c 142 § 26; RRS § 5836-26. (ii) RCW
63.08.040; 1953 ¢ 247 § 3, 1943 ¢ 98 § 1, part; 1939 ¢ 122
§ 1, part; 1925 ex.s. ¢ 135 § 2, part; Rem. Supp. 1943 §
5832, part; prior: 1901 ¢ 109 § 1, part]
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62A.2-403 Power to transfer; good faith purchase
of goods; "entrusting''. (1) A purchaser of goods acquires
all title which his or her transferor had or had power to
transfer except that a purchaser of a limited interest acquires
rights only to the extent of the interest purchased. A person
with voidable title has power to transfer a good title to a
good faith purchaser for value. When goods have been
delivered under a transaction of purchase the purchaser has
such power even though

(a) the transferor was deceived as to the identity of the
purchaser, or

(b) the delivery was in exchange for a check which is
later dishonored, or

(c) it was agreed that the transaction was to be a “"cash
sale".

(2) Any entrusting of possession of goods to a merchant
who deals in goods of that kind gives him or her power to
transfer all rights of the entruster to a buyer in ordinary
course of business.

(3) "Entrusting” includes any delivery and any acquies-
cence in retention of possession regardless of any condition
expressed between the parties to the delivery or acquiescence
and regardless of whether the procurement of the entrusting
or the possessor’s disposition of the goods have been such
as to be larcenous under the criminal law.

(4) The rights of other purchasers of goods and of lien
creditors are governed by the Articles on Secured Transac-
tions (Article 9) and Documents of Title (Article 7). [1993
c 395 § 6-103; 1967 c 114 § 8; 1965 ex.s. ¢ 157 § 2-403.
Cf. former RCW sections: (i) RCW 61.20.090; 1943 ¢ 71
§ 9; Rem. Supp. 1943 § 11548-38. (ii) RCW 63.04.210(4);
1925 ex.s.c 142 § 20; RRS § 5836-20. (iii) RCW
63.04.240; 1925 ex.s. ¢ 142 § 23; RRS § 5836-23. (iv)
RCW 63.04.250; 1925 ex.s. ¢ 142 § 24; RRS § 5836-24. (v)
RCW 63.04.260; 1925 ex.s. c 142 § 25; RRS § 5836-25.
(vi) RCW 65.08.040; Code 1881 § 2327; 1863 p 413 § 4,
1854 p 404 § 4; RRS § 5827.]

Emergency—Effective date—1967 ¢ 114: See note following RCW
62A.4-406.

Restoration of stolen property: RCW 10.79.050.

PART 5
PERFORMANCE

62A.2-501 Insurable interest in goods; manner of
identification of goods. (1) The buyer obtains a special
property and an insurable interest in goods by identification
of existing goods as goods to which the contract refers even
though the goods so identified are non-conforming and he
has an option to return or reject them. Such identification
can be made at any time and in any manner explicitly agreed
to by the parties. In the absence of explicit agreement
identification occurs

(a) when the contract is made if it is for the sale of
goods already existing and identified;

(b) if the contract is for the sale of future goods other
than those described in paragraph (c), when goods are
shipped, marked or otherwise designated by the seller as
goods to which the contract refers;

(c) when the crops are planted or otherwise become
growing crops or the young are conceived if the contract is
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for the sale of unborn young to be born within twelve
months after contracting or for the sale of crops to be
harvested within twelve months or the next normal harvest
season after contracting whichever is longer.

(2) The seller retains an insurable interest in goods so
long as title to or any security interest in the goods remains
in him and where the identification is by the seller alone he
may until default or insolvency or notification to the buyer
that the identification is final substitute other goods for those
identified.

(3) Nothing in this section impairs any insurable interest
recognized under any other statute or rule of law. [1965
ex.s. ¢ 157 § 2-501. Cf. former RCW sections: (i) RCW
63.04.180; 1925 ex.s. ¢ 142 § 17; RRS § 5836-17. (ii)
RCW 63.04.200; 1925 ex.s. ¢ 142 § 19; RRS § 5836-19.]

62A.2-502 Buyer’s right to goods on seller’s
insolvency. (1) Subject to subsection (2) and even though
the goods have not been shipped a buyer who has paid a part
or all of the price of goods in which he has a special
property under the provisions of the immediately preceding
section may on making and keeping good a tender of any
unpaid portion of their price recover them from the seller if
the seller becomes insolvent within ten days after receipt of
the first installment on their price.

(2) If the identification creating his special property has
been made by the buyer he acquires the right to recover the
goods only if they conform to the contract for sale. [1965
ex.s. c 157 § 2-502. Cf. former RCW sections: RCW
63.04.180 through 63.04.200; 1925 ex.s. ¢ 142 §§ 17 through
19; RRS §§ 5836-17 through 5836-19.]

62A.2-503 Manner of seller’s tender of delivery. (1)
Tender of delivery requires that the seller put and hold
conforming goods at the buyer’s disposition and give the
buyer any notification reasonably necessary to enable him to
take delivery. The manner, time and place for tender are
determined by the agreement and this Article, and in
particular

(a) tender must be at a reasonable hour, and if it is of
goods they must be kept available for the period reasonably
necessary to enable the buyer to take possession; but

(b) unless otherwise agreed the buyer must furnish
facilities reasonably suited to the receipt of the goods.

(2) Where the case is within the next section respecting
shipment tender requires that the seller comply with its
provisions.

(3) Where the seller is required to deliver at a particular
destination tender requires that he comply with subsection
(1) and also in any appropriate case tender documents as
described in subsections (4) and (5) of this section.

(4) Where goods are in the possession of a bailee and
are to be delivered without being moved

(a) tender requires that the seller either tender a negotia-
ble document of title covering such goods or procure
acknowledgment by the bailee of the buyer’s right to
possession of the goods; but

(b) tender to the buyer of a non-negotiable document of
title or of a written direction to the bailee to deliver is
sufficient tender unless the buyer seasonably objects, and
receipt by the bailee of notification of the buyer’s rights
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fixes those rights as against the bailee and all third persons;
but risk of loss of the goods and of any failure by the bailee
to honor the non-negotiable document of title or to obey the
direction remains on the seller until the buyer has had a
reasonable time to present the document or direction, and a
refusal by the bailee to honor the document or to obey the
direction defeats the tender.

(5) Where the contract requires the seller to deliver
documents

(a) he must tender all such documents in correct form,
except as provided in this Article with respect to bills of
lading in a set (subsection (2) of RCW 62A.2-323); and

(b) tender through customary banking channels is
sufficient and dishonor of a draft accompanying the docu-
ments constitutes non-acceptance or rejection. [1965 ex.s. ¢
157 § 2-503. Cf. former RCW sections: RCW 63.04.120,
63.04.200, 63.04.210, 63.04.440, 63.04.470, and 63.04.520;
1925 ex.s. c 142 §§ 11, 19, 20, 43, 46, and 51; RRS §§
5836-11, 5836-19, 5836-20, 5836-43, 5836-46, and 5836-51.]

62A.2-504 Shipment by seller. Where the seller is
required or authorized to send the goods to the buyer and the
contract does not require him to deliver them at a particular
destination, then unless otherwise agreed he must

(a) put the goods in the possession of such a carrier and
make such a contract for their transportation as may be
reasonable having regard to the nature of the goods and
other circumstances of the case; and

(b) obtain and promptly deliver or tender in due form
any document necessary to enable the buyer to obtain
possession of the goods or otherwise required by the
agreement or by usage of trade; and

(c) promptly notify the buyer of the shipment. Failure
to notify the buyer under paragraph (c) or to make a proper
contract under paragraph (a) is a ground for rejection only if
material delay or loss ensues. [1965 ex.s. ¢ 157 § 2-504.
Cf. former RCW 63.04.470; 1925 ex.s. ¢ 142 § 46; RRS §
5836-46.]

62A.2-505 Seller’s shipment under reservation. (1)
Where the seller has identified goods to the contract by or
before shipment:

(a) his procurement of a negotiable bill of lading to his
own order or otherwise reserves in him a security interest in
the goods. His procurement of the bill to the order of a
financing agency or of the buyer indicates in addition only
the seller’s expectation of transferring that interest to the
person named.

(b) a non-negotiable bill of lading to himself or his
nominee reserves possession of the goods as security but
except in a case of conditional delivery (subsection (2) of
RCW 62A.2-507) a non-negotiable bill of lading naming the
buyer as consignee reserves no security interest even though
the seller retains possession of the bill of lading.

(2) When shipment by the seller with reservation of a
security interest is in violation of the contract for sale it
constitutes an improper contract for transportation within the
preceding section but impairs neither the rights given to the
buyer by shipment and identification of the goods to the
contract nor the seller’s powers as a holder of a negotiable
document. [1965 ex.s. ¢ 157 § 2-505. Cf. former RCW
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63.04.210 (2), (3), (4); 1925 ex.s. ¢ 142 § 20; RRS § 5836-
20.]

62A.2-506 Rights of financing agency. (1) A
financing agency by paying or purchasing for value a draft
which relates to a shipment of goods acquires to the extent
of the payment or purchase and in addition to its own rights
under the draft and any document of title securing it any
rights of the shipper in the goods including the right to stop
delivery and the shipper’s right to have the draft honored by
the buyer.

(2) The right to reimbursement of a financing agency
which has in good faith honored or purchased the draft under
commitment to or authority from the buyer is not impaired
by subsequent discovery of defects with reference to any
relevant document which was apparently regular on its face.
[1965 ex.s. ¢ 157 § 2-506.]

62A.2-507 Effect of seller’s tender; delivery on
condition. (1) Tender of delivery is a condition to the
buyer’s duty to accept the goods and, unless otherwise
agreed, to his duty to pay for them. Tender entitles the
seller to acceptance of the goods and to payment according
to the contract.

(2) Where payment is due and demanded on the
delivery to the buyer of goods or documents of title, his
right as against the seller to retain or dispose of them is
conditional upon his making the payment due. [1965 ex.s.
c 157 § 2-507. Cf. former RCW sections: (i) RCW
63.04.120; 1925 ex.s. ¢ 142 § 11; RRS § 5836-11. (ii)
RCW 63.04.420; 1925 ex.s. c 142 § 41; RRS § 5836-41.
(iif) RCW 63.04.430; 1925 ex.s. c 142 § 42; RRS § 5836-42.
(iv) RCW 63.04.700; 1925 ex.s. c 142 § 69; RRS § 5836-
69.]

62A.2-508 Cure by seller of improper tender or
delivery; replacement. (1) Where any tender or delivery by
the seller is rejected because non-conforming and the time
for performance has not yet expired, the seller may season-
ably notify the buyer of his intention to cure and may then
within the contract time make a conforming delivery.

(2) Where the buyer rejects a non-conforming tender
which the seller had reasonable grounds to believe would be
acceptable with or without money allowance the seller may
if he seasonably notifies the buyer have a further reasonable
time to substitute a conforming tender. [1965 ex.s. ¢ 157 §
2-508.]

62A.2-509 Risk of loss in the absence of breach. (1)
Where the contract requires or authorizes the seller to ship
the goods by carrier

(a) if it does not require him to deliver them at a
particular destination, the risk of loss passes to the buyer
when the goods are duly delivered to the carrier even though
the shipment is under reservation (RCW 62A.2-505); but

(b) if it does require him to deliver them at a particular
destination and the goods are there duly tendered while in
the possession of the carrier, the risk of loss passes to the
buyer when the goods are there duly so tendered as to enable
the buyer to take delivery.
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(2) Where the goods are held by a bailee to be delivered
without being moved, the risk of loss passes to the buyer

(a) on his receipt of a negotiable document of title
covering the goods; or

(b) on acknowledgment by the bailee of the buyer’s
right to possession of the goods; or

(c) after his receipt of a non-negotiable document of
title or other written direction to deliver, as provided in
subsection (4)(b) of RCW 62A.2-503.

(3) In any case not within subsection (1) or (2), the risk
of loss passes to the buyer on his receipt of the goods if the
seller is a merchant; otherwise the risk passes to the buyer
on tender of delivery.

(4) The provisions of this section are subject to contrary
agreement of the parties and to the provisions of this Article
on sale on approval (RCW 62A.2-327) and on effect of
breach on risk of loss (RCW 62A.2-510). [1965 ex.s. c 157
§ 2-509. Cf. former RCW sections: (i) RCW 63.04.200;
1925 ex.s.c 142 § 19; RRS § 5836-19. (ii) RCW
63.04.230; 1925 ex.s. c 142 § 22; RRS § 5836-22]]

62A.2-510 Effect of breach on risk of loss. (1)
Where a tender or delivery of goods so fails to conform to
the contract as to give a right of rejection the risk of their
loss remains on the seller until cure or acceptance.

(2) Where the buyer rightfully revokes acceptance he
may to the extent of any deficiency in his effective insurance
coverage treat the risk of loss as having rested on the seller
from the beginning.

(3) Where the buyer as to conforming goods already
identified to the contract for sale repudiates or is otherwise
in breach before risk of their loss has passed to him, the
seller may to the extent of any deficiency in his effective
insurance coverage treat the risk of loss as resting on the
buyer for a commercially reasonable time. [1965 ex.s. ¢ 157
§ 2-510.]

62A.2-511 Tender of payment by buyer; payment
by check. (1) Unless otherwise agreed tender of payment is
a condition to the seller’s duty to tender and complete any
delivery.

(2) Tender of payment is sufficient when made by any
means or in any manner current in the ordinary course of
business unless the seller demands payment in legal tender
and gives any extension of time reasonably necessary to
procure it.

(3) Subject to the provisions of this Title on the effect
of an instrument on an obligation (RCW 62A.3-310),
payment by check is conditional and is defeated as between
the parties by dishonor of the check on due presentment.
[1996 c 77 § 2; 1965 ex.s. ¢ 157 § 2-511. Cf. former RCW
63.04.430; 1925 ex.s. ¢ 142 § 42; RRS § 5836-42]

62A.2-512 Payment by buyer before inspection. (1)
Where the contract requires payment before inspection non-
conformity of the goods does not excuse the buyer from so
making payment unless

(a) the non-conformity appears without inspection; or

(b) despite tender of the required documents the
circumstances would justify injunction against honor under
the provisions of this Title (RCW 62A.5-109(2)).
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(2) Payment pursuant to subsection (1) does not consti-
tute an acceptance of goods or impair the buyer’s right to
inspect or any of his or her remedies. [1997 c 56 § 20;
1965 ex.s. ¢ 157 § 2-512. Cf. former RCW sections: (i)
RCW 63.04.480; 1925 ex.s. c 142 § 47, RRS § 5836-47.
(i) RCW 63.04.500; 1925 ex.s. c 142 § 49; RRS § 5836-
49]

Applicability—Savings—Transition provisions—1997 c 56: See
RCW 62A.5-1013 and 62A.5-1015.

62A.2-513 Buyer’s right to inspection of goods. (1)
Unless otherwise agreed and subject to subsection (3), where
goods are tendered or delivered or identified to the contract
for sale, the buyer has a right before payment or acceptance
to inspect them at any reasonable place and time and in any
reasonable manner. When the seller is required or autho-
rized to send the goods to the buyer, the inspection may be
after their arrival.

(2) Expenses of inspection must be borne by the buyer
but may be recovered from the seller if the goods do not
conform and are rejected.

(3) Unless otherwise agreed and subject to the provi-
sions of this Article on C.LF. contracts (subsection (3) of
RCW 62A.2-321), the buyer is not entitled to inspect the
goods before payment of the price when the contract
provides

(a) for delivery "C.0.D." or on other like terms; or

(b) for payment against documents of title, except where
such payment is due only after the goods are to become
available for inspection.

(4) A place or method of inspection fixed by the parties
is presumed to be exclusive but unless otherwise expressly
agreed it does not postpone identification or shift the place
for delivery or for passing the risk of loss. If compliance
becomes impossible, inspection shall be as provided in this
section unless the place or method fixed was clearly intended
as an indispensable condition failure of which avoids the
contract. [1965 ex.s.c 157 § 2-513. Cf. former RCW
63.04.480 (2), (3); 1925 ex.s. c 142 § 47; RRS § 5836-47.]

62A.2-514 When documents deliverable on accep-
tance; when on payment. Unless otherwise agreed docu-
ments against which a draft is drawn are to be delivered to
the drawee on acceptance of the draft if it is payable more
than three days after presentment; otherwise, only on
payment. [1965 ex.s. ¢ 157 § 2-514. Cf. former RCW
81.32.411; 1961 c 14 § 81.32.411; prior: 1915 c 159 § 41;
RRS § 3687; formerly RCW 81.32.500.]

62A.2-515 Preserving evidence of goods in dispute.
In furtherance of the adjustment of any claim or dispute

(a) either party on reasonable notification to the other
and for the purpose of ascertaining the facts and preserving
evidence has the right to inspect, test and sample the goods
including such of them as may be in the possession or
control of the other; and

(b) the parties may agree to a third party inspection or
survey to determine the conformity or condition of the goods
and may agree that the findings shall be binding upon them
in any subsequent litigation or adjustment. [1965 ex.s. c 157
§ 2-515.]
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PART 6
BREACH, REPUDIATION AND EXCUSE

62A.2-601 Buyer’s rights on improper delivery.
Subject to the provisions of this Article on breach in
installment contracts (RCW 62A.2-612) and unless otherwise
agreed under the sections on contractual limitations of
remedy (RCW 62A.2-718 and RCW 62A.2-719), if the
goods or the tender of delivery fail in any respect to conform
to the contract, the buyer may

(a) reject the whole; or

(b) accept the whole; or

(c) accept any commercial unit or units and reject the
rest. [1965 ex.s. c 157 § 2-601. Cf. former RCW sections:
(i) RCW 63.04.120; 1925 ex.s. c 142 § 11; RRS § 5836-11.
(i) RCW 63.04.480; 1925 ex.s. c 142 § 47; RRS § 5836-47.
(iii) RCW 63.04.700(1); 1925 ex.s. c 142 § 69; RRS § 5836-
69.]

62A.2-602 Manner and effect of rightful rejection.
(1) Rejection of goods must be within a reasonable time
after their delivery or tender. It is ineffective unless the
buyer seasonably notifies the seller.

(2) Subject to the provisions of the two following
sections on rejected goods (RCW 62A.2-603 and RCW
62A.2-604),

(a) after rejection any exercise of ownership by the
buyer with respect to any commercial unit is wrongful as
against the seller; and

(b) if the buyer has before rejection taken physical
possession of goods in which he does not have a security
interest under the provisions of this Article (subsection (3)
of RCW 62A.2-711), he is under a duty after rejection to
hold them with reasonable care at the seller’s disposition for
a time sufficient to permit the seller to remove them; but

(c) the buyer has no further obligations with regard to
goods rightfully rejected.

(3) The seller’s rights with respect to goods wrongfully
rejected are governed by the provisions of this Article on
seller’s remedies in general (RCW 62A.2-703). [1965 ex.s.
c 157 § 2-602. Cf. former RCW sections: (i) RCW
63.04.090; 1925 ex.s. c 142 § 8; RRS § 5836-8. (ii) RCW
63.04.510; 1925 ex.s. c 142 § 50; RRS § 5836-50.]

62A.2-603 Merchant buyer’s duties as to rightfully
rejected goods. (1) Subject to any security interest in the
buyer (subsection (3) of RCW 62A.2-711), when the seller
has no agent or place of business at the market of rejection
a merchant buyer is under a duty after rejection of goods in
his possession or control to follow any reasonable instruc-
tions received from the seller with respect to the goods and
in the absence of such instructions to make reasonable
efforts to sell them for the seller’s account if they are per-
ishable or threaten to decline in value speedily. Instructions
are not reasonable if on demand indemnity for expenses is
not forthcoming.

(2) When the buyer sells goods under subsection (1), he
is entitled to reimbursement from the seller or out of the
proceeds for reasonable expenses of caring for and selling
them, and if the expenses include no selling commission then
to such commission as is usual in the trade or if there is
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none to a reasonable sum not exceeding ten per cent on the
gross proceeds.

(3) In complying with this section the buyer is held only
to good faith and good faith conduct hereunder is neither
acceptance nor conversion nor the basis of an action for
damages. [1965 ex.s. ¢ 157 § 2-603.]

62A.2-604 Buyer’s options as to salvage of rightful-
ly rejected goods. Subject to the provisions of the immedi-
ately preceding section on perishables if the seller gives no
instructions within a reasonable time after notification of
rejection the buyer may store the rejected goods for the
seller’s account or reship them to him or resell them for the
seller’s account with reimbursement as provided in the
preceding section. Such action is not acceptance or conver-
sion. [1965 ex.s. ¢ 157 § 2-604.)

62A.2-605 Waiver of buyer’s objections by failure
to particularize. (1) The buyer’s failure to state in connec-
tion with rejection a particular defect which is ascertainable
by reasonable inspection precludes him from relying on the
unstated defect to justify rejection or to establish breach

(a) where the seller could have cured it if stated
seasonably; or

(b) between merchants when the seller has after rejec-
tion made a request in writing for a full and final written
statement of all defects on which the buyer proposes to rely.

(2) Payment against documents made without reserva-
tion of rights precludes recovery of the payment for defects
apparent on the face of the documents. [1965 ex.s. c 157 §
2-605.]

62A.2-606 What constitutes acceptance of goods.
(1) Acceptance of goods occurs when the buyer

(a) after a reasonable opportunity to inspect the goods
signifies to the seller that the goods are conforming or that
he will take or retain them in spite of their non-conformity;
or

(b) fails to make an effective rejection (subsection (1)
of RCW 62A.2-602), but such acceptance does not occur
until the buyer has had a reasonable opportunity to inspect
them; or

(c) does any act inconsistent with the seller’s ownership;
but if such act is wrongful as against the seller it is an
acceptance only if ratified by him.

(2) Acceptance of a part of any commercial unit is
acceptance of that entire unit. [1965 ex.s. ¢ 157 § 2-606.
Cf. former RCW sections: (i) RCW 63.04.480(1); 1925 ex.s.
c 142 § 47; RRS § 5836-47. (ii) RCW 63.04.490; 1925
ex.s. c 142 § 48; RRS § 5836-48]

62A.2-607 Effect of acceptance; notice of breach;
burden of establishing breach after acceptance; notice of
claim or litigation to person answerable over. (1) The
buyer must pay at the contract rate for any goods accepted.

(2) Acceptance of goods by the buyer precludes rejec-
tion of the goods accepted and if made with knowledge of
a non-conformity cannot be revoked because of it unless the
acceptance was on the reasonable assumption that the non-
conformity would be seasonably cured but acceptance does
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not of itself impair any other remedy provided by this
Article for non-conformity.

(3) Where a tender has been accepted

(a) the buyer must within a reasonable time after he
discovers or should have discovered any breach notify the
seller of breach or be barred from any remedy; and

(b) if the claim is one for infringement or the like
(subsection (3) of RCW 62A.2-312) and the buyer is sued as
a result of such a breach he must so notify the seller within
a reasonable time after he receives notice of the litigation or
be barred from any remedy over for liability established by
the litigation.

(4) The burden is on the buyer to establish any breach
with respect to the goods accepted.

(5) Where the buyer is sued for breach of a warranty or
other obligation for which his seller is answerable over

(a) he may give his seller written notice of the litigation.
If the notice states that the seller may come in and defend
and that if the seller does not do so he will be bound in any
action against him by his buyer by any determination of fact
common to the two litigations, then unless the seller after
seasonable receipt of the notice does come in and defend he
is so bound.

(b) if the claim is one for infringement or the like
(subsection (3) of RCW 62A.2-312) the original seller may
demand in writing that his buyer turn over to him control of
the litigation including settlement or else be barred from any
remedy over and if he also agrees to bear all expense and to
satisfy any adverse judgment, then unless the buyer after
seasonable receipt of the demand does turn over control the
buyer is so barred.

(6) The provisions of subsections (3), (4) and (5) apply
to any obligation of a buyer to hold the seller harmless
against infringement or the like (subsection (3) of RCW
62A.2-312). [1965 ex.s. c 157 § 2-607. Subd. (1) cf.
former RCW 63.04.420; 1925 ex.s. ¢ 142 § 41; RRS § 5836-
41. Subd. (2), (3) cf. former RCW sections: (i) RCW
63.04.500; 1925 ex.s. c 142 § 49; RRS § 5836-49. (ii)
RCW 63.04.700; 1925 ex.s. ¢ 142 § 69; RRS § 5836-69.]

62A.2-608 Revocation of acceptance in whole or in
part. (1) The buyer may revoke his acceptance of a lot or
commercial unit whose non-conformity substantially impairs
its value to him if he has accepted it

(a) on the reasonable assumption that its non-conformity
would be cured and it has not been seasonably cured; or

(b) without discovery of such non-conformity if his
acceptance was reasonably induced either by the difficulty of
discovery before acceptance or by the seller’s assurances.

(2) Revocation of acceptance must occur within a
reasonable time after the buyer discovers or should have
discovered the ground for it and before any substantial
change in conditien of the goods which is not caused by
their own defects. It is not effective until the buyer notifies
the seller of it.

(3) A buyer who so revokes has the same rights and
duties with regard to the goods involved as if he had rejected
them. [1965ex.s.c 157 § 2-608. Cf. former RCW
63.04.700 (1)(d), (3), (4), (5); 1925 ex.s. c 142 § 69; RRS §
5836-69.]
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62A.2-609 Right to adequate assurance of perfor-
mance. (1) A contract for sale imposes an obligation on
each party that the other’s expectation of receiving due
performance will not be impaired. When reasonable grounds
for insecurity arise with respect to the performance of either
party the other may in writing demand adequate assurance of
due performance and until he receives such assurance may
if commercially reasonable suspend any performance for
which he has not already received the agreed return.

(2) Between merchants the reasonableness of grounds
for insecurity and the adequacy of any assurance offered
shall be determined according to commercial standards.

(3) Acceptance of any improper delivery or payment
does not prejudice the aggrieved party’s right to demand
adequate assurance of future performance.

(4) After receipt of a justified demand failure to provide
within a reasonable time not exceeding thirty days such
assurance of due performance as is adequate under the
circumstances of the particular case is a repudiation of the
contract. [1965 ex.s. ¢ 157 § 2-609. Cf. former RCW
sections: (i) RCW 63.04.540; 1925 ex.s. ¢ 142 § 53; RRS
§ 5836-53. (ii) RCW 63.04.550(1)(b); 1925 ex.s. c 142 §
54; RRS § 5836-54. (iii) RCW 63.04.560; 1925 ex.s. ¢ 142
§ 55 RRS § 5836-55. (iv) RCW 63.04.640(2); 1925 ex.s.
c 142 § 63; RRS § 5836-63.]

62A.2-610 Anticipatory repudiation. When either
party repudiates the contract with respect to a performance
not yet due the loss of which will substantially impair the
value of the contract to the other, the aggrieved party may

(a) for a commercially reasonable time await perfor-
mance by the repudiating party; or

(b) resort to any remedy for breach (RCW 62A.2-703 or
RCW 62A.2-711), even though he has notified the repudiat-
ing party that he would await the latter’s performance and
has urged retraction; and

(c) in either case suspend his own performance or
proceed in accordance with the provisions of this Article on
the seller’s right to identify goods to the contract notwith-
standing breach or to salvage unfinished goods (RCW
62A.2-704). [1965 ex.s. ¢ 157 § 2-610. Cf. former RCW
section: (i) RCW 63.04.640(2); 1925 ex.s. ¢ 142 § 63; RRS
§ 5836-63. (ii) RCW 63.04.660; 1925 ex.s. ¢ 142 § 65;
RRS § 5836-65.]

62A.2-611 Retraction of anticipatory repudiation.
(1) Until the repudiating party’s next performance is due he
can retract his repudiation unless the aggrieved party has
since the repudiation cancelled or materially changed his
position or otherwise indicated that he considers the repudia-
tion final.

(2) Retraction may be by any method which clearly
indicates to the aggrieved party that the repudiating party
intends to perform, but must include any assurance justifi-
ably demanded under the provisions of this Article (RCW
62A.2-609).

(3) Retraction reinstates the repudiating party’s rights
under the contract with due excuse and allowance to the
aggrieved party for any delay occasioned by the repudiation.
[1965 ex.s. ¢ 157 § 2-611.]
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62A.2-612 '"Installment contract'; breach. (1) An
"installment contract” is one which requires or authorizes the
delivery of goods in separate lots to be separately accepted,
even though the contract contains a clause "each delivery is
a separate contract” or its equivalent.

(2) The buyer may reject any installment which is non-
conforming if the non-conformity substantially impairs the
value of that installment and cannot be cured or if the non-
conformity is a defect in the required documents; but if the
non-conformity does not fall within subsection (3) and the
seller gives adequate assurance of its cure the buyer must
accept that installment.

(3) Whenever non-conformity or default with respect to
one or more installments substantially impairs the value of
the whole contract there is a breach of the whole. But the
aggrieved party reinstates the contract if he accepts a non-
conforming installment without seasonably notifying of
cancellation or if he brings an action with respect only to
past installments or demands performance as to future
installments. [1965 ex.s. ¢ 157 § 2-612. Cf. former RCW
63.04.460(2); 1925 ex.s. c 142 § 45; RRS § 5836-45.]

62A.2-613 Casualty to identified goods. Where the
contract requires for its performance goods identified when
the contract is made, and the goods suffer casualty without
fault of either party before the risk of loss passes to the
buyer, or in a proper case under a "no arrival, no sale" term
(RCW 62A.2-324) then

(a) if the loss is total the contract is avoided; and

(b) if the loss is partial or the goods have so deteriorat-
ed as no longer to conform to the contract the buyer may
nevertheless demand inspection and at his option either treat
the contract as avoided or accept the goods with due
allowance from the contract price for the deterioration or the
deficiency in quantity but without further right against the
seller. [1965 ex.s. ¢ 157 § 2-613. Cf. former RCW sec-
tions: (i) RCW 63.04.080; 1925 ex.s. c 142 § 7; RRS §
5836-7. (ii) RCW 63.04.090; 1925 ex.s. c 142 § 8 RRS §
5836-8.]1

62A.2-614 Substituted performance. (1) Where
without fault of either party the agreed berthing, loading, or
unloading facilities fail or an agreed type of carrier becomes
unavailable or the agreed manner of delivery otherwise be-
comes commercially impracticable but a commercially
reasonable substitute is available, such substitute perfor-
mance must be tendered and accepted.

(2) If the agreed means or manner of payment fails
because of domestic or foreign governmental regulation, the
seller may withhold or stop delivery unless the buyer
provides a means or manner of payment which is commer-
cially a substantial equivalent. If delivery has already been
taken, payment by the means or in the manner provided by
the regulation discharges the buyer’s obligation unless the
regulation is discriminatory, oppressive or predatory. [1965
ex.s. c 157 § 2-614.]

62A.2-615 Excuse by failure of presupposed
conditions. Except so far as a seller may have assumed a
greater obligation and subject to the preceding section on
substituted performance:
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(a) Delay in delivery or non-delivery in whole or in part
by a seller who complies with paragraphs (b) and (c) is not
a breach of his duty under a contract for sale if performance
as agreed has been made impracticable by the occurrence of
a contingency the non-occurrence of which was a basic
assumption on which the contract was made or by compli-
ance in good faith with any applicable foreign or domestic
governmental regulation or order whether or not it later
proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect
only a part of the seller’s capacity to perform, he must
allocate production and deliveries among his customers but
may at his option include regular customers not then under
contract as well as his own requirements for further manu-
facture. He may so allocate in any manner which is fair and
reasonable.

(c) The seller must notify the buyer seasonably that
there will be delay or non-delivery and, when allocation is
required under paragraph (b), of the estimated quota thus
made available for the buyer. [1965 ex.s. ¢ 157 § 2-615.]

62A.2-616 Procedure on notice claiming excuse. (1)
Where the buyer receives notification of a material or
indefinite delay or an allocation justified under the preceding
section he may by written notification to the seller as to any
delivery concerned, and where the prospective deficiency
substantially impairs the value of the whole contract under
the provisions of this Article relating to breach of installment
contracts (RCW 62A.2-612), then also as to the whole,

(a) terminate and thereby discharge any unexecuted
portion of the contract; or

(b) modify the contract by agreeing to take his available
quota in substitution.

(2) If after receipt of such notification from the seller
the buyer fails so to modify the contract within a reasonable
time not exceeding thirty days the contract lapses with
respect to any deliveries affected. [1965 ex.s. ¢ 157 § 2-
616.]

PART 7
REMEDIES

62A.2-701 Remedies for breach of collateral
contracts not impaired. Remedies for breach of any
obligation or promise collateral or ancillary to a contract for
sale are not impaired by the provisions of this Article.
[1965 ex.s. ¢ 157 § 2-701.]

62A.2-702 Seller’s remedies on discovery of buyer’s
insolvency. (1) Where the seller discovers the buyer to be
insolvent he may refuse delivery except for cash including
payment for all goods theretofore delivered under the
contract, and stop delivery under this Article (RCW 62A.2-
705).

(2) Where the seller discovers that the buyer has
received goods on credit while insolvent he may reclaim the
goods upon demand made within ten days after the receipt,
but if misrepresentation of solvency has been made to the
particular seller in writing within three months before
delivery the ten day limitation does not apply. Except as
provided in this subsection the seller may not base a right to
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reclaim goods on the buyer’s fraudulent or innocent misrep-
resentation of solvency or of intent to pay.

(3) The seller’s right to reclaim under subsection (2) is
subject to the rights of a buyer in ordinary course or other
good faith purchaser under this Article (RCW 62A.2-403).
Successful reclamation of goods excludes all other remedies
with respect to them. [1981 c 41 § 4; 1965 ex.s.c 157 § 2-
702. Subd. (1) cf. former RCW sections: (i) RCW
63.04.540(1)(b); 1925 ex.s. c 142 § 53; RRS § 5836-53. (ii)
RCW 63.04.550(1)(c); 1925 ex.s. ¢ 142 § 54; RRS § 5836-
54. (iii) RCW 63.04.560; 1925 ex.s. c 142 § 55; RRS §
5836-55. (iv) RCW 63.04.580; 1925 ex.s. ¢ 142 § 57; RRS
§ 5836-57. Subd. (3) cf. former RCW 63.04.755(3); 1925
ex.s. ¢ 142 § 76; RRS § 5836-76; formerly RCW 63.04.010.]

Effective date—1981 c 41: See RCW 62A.11-101.

62A.2-703 Seller’s remedies in general. Where the
buyer wrongfully rejects or revokes acceptance of goods or
fails to make a payment due on or before delivery or repu-
diates with respect to a part or the whole, then with respect
to any goods directly affected and, if the breach is of the
whole contract (RCW 62A.2-612), then also with respect to
the whole undelivered balance, the aggrieved seller may

(a) withhold delivery of such goods;

(b) stop delivery by any bailee as hereafter provided
(RCW 62A.2-705);

(c) proceed under the next section respecting goods still
unidentified to the contract;

(d) resell and recover damages as hereafter provided
(RCW 62A.2-706),

(e) recover damages for non-acceptance (RCW 62A.2-
708) or in a proper case the price (RCW 62A.2-709);

(f) cancel. [1965 ex.s. c 157 § 2-703. Cf. former RCW
sections: (i) RCW 63.04.540; 1925 ex.s. ¢ 142 § 53; RRS
§ 5836-53. (ii) RCW 63.04.620(1); 1925 ex.s. c 142 § 61;
RRS § 5836-61.]

62A.2-704 Seller’s right to identify goods to the
contract notwithstanding breach or to salvage unfinished
goods. (1) An aggrieved seller under the preceding section
may

(a) identify to the contract conforming goods not already
identified if at the time he learned of the breach they are in
his possession or control;

(b) treat as the subject of resale goods which have
demonstrably been intended for the particular contract even
though those goods are unfinished.

(2) Where the goods are unfinished an aggrieved seller
may in the exercise of reasonable commercial judgment for
the purposes of avoiding loss and of effective realization
either complete the manufacture and wholly identify the
goods to the contract or cease manufacture and resell for
scrap or salvage value or proceed in any other reasonable
manner. [1965 ex.s. ¢ 157 § 2-704. Cf. former RCW
sections: (i) RCW 63.04.640(3); 1925 ex.s. ¢ 142 § 63; RRS
§ 5836-63. (ii) RCW 63.04.650(4); 1925 ex.s. ¢ 142 § 64;
RRS § 5836-64.]

62A.2-705 Seller’s stoppage of delivery in transit or
otherwise. (1) The seller may stop delivery of goods in the
possession of a carrier or other bailee when he discovers the
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buyer to be insolvent (RCW 62A.2-702) and may stop
delivery of carload, truckload, planeload or larger shipments
of express or freight when the buyer repudiates or fails to
make a payment due before delivery or if for any other
reason the seller has a right to withhold or reclaim the
goods.

(2) As against such buyer the seller may stop delivery
until

(a) receipt of the goods by the buyer; or

(b) acknowledgment to the buyer by any bailee of the
goods except a carrier that the bailee holds the goods for the
buyer; or

(c) such acknowledgment to the buyer by a carrier by
reshipment or as warehouseman; or

(d) negotiation to the buyer of any negotiable document
of title covering the goods.

(3)(a) To stop delivery the seller must so notify as to
enable the bailee by reasonable diligence to prevent delivery
of the goods.

(b) After such notification the bailee must hold and
deliver the goods according to the directions of the seller but
the seller is liable to the bailee for any ensuing charges or
damages.

(c) If a negotiable document of title has been issued for
goods the bailee is not obliged to obey a notification to stop
until surrender of the document.

(d) A carrier who has issued a non-negotiable bill of
lading is not obliged to obey a notification to stop received
from a person other than the consignor. [1965 ex.s. c 157
§ 2-705. Cf. former RCW sections: (i) RCW 22.04.100;
1913 ¢ 99 § 9; RRS § 3595; prior: 1891 ¢ 134 § 7. (ii)
RCW 22.04.120; 1913 ¢ 99 § 11; RRS § 3597; prior: 1886
p 121 § 7. (iii) RCW 22.04.500; 1913 ¢ 99 § 49; RRS §
3635. (iv) RCW 63.04.580 through 63.04.600; 1925 ex.s. ¢
142 §§ 57 through 59; RRS §§ 5836-57 through 5836-59.
(v) RCW 81.32.121, 81.32.141, and 81.32.421; 1961 c 14 §§
81.32.121, 81.32.141, and 81.32.421; prior: 1915 c 159 §§
12, 14, and 42; RRS §§ 3658, 3660, and 3688; formerly
RCW 81.32.130, 81.32.160 and 81.32.510.]

62A.2-706 Seller’s resale including contract for
resale. (1) Under the conditions stated in RCW 62A.2-703
on seller’s remedies, the seller may resell the goods con-
cerned or the undelivered balance thereof. Where the resale
is made in good faith and in a commercially reasonable
manner the seller may recover the difference between the
resale price and the contract price together with any inciden-
tal damages allowed under the provisions of this Article
(RCW 62A.2-710), but less expenses saved in consequence
of the buyer’s breach.

(2) Except as otherwise provided in subsection (3) or
unless otherwise agreed resale may be at public or private
sale including sale by way of one or more contracts to sell
or of identification to an existing contract of the seller. Sale
may be as a unit or in parcels and at any time and place and
on any terms but every aspect of the sale including the
method, manner, time, place and terms must be commercial-
ly reasonable. The resale must be reasonably identified as
referring to the broken contract, but it is not necessary that
the goods be in existence or that any or all of them have
been identified to the contract before the breach.
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(3) Where the resale is at private sale the seller must
give“the buyer reasonable notification of his intention to
resell.

(4) Where the resale is at public sale

(a) only identified goods can be sold except where there
is a recognized market for a public sale of futures in goods
of the kind; and

(b) it must be made at a usual place or market for
public sale if one is reasonably available and except in the
case of goods which are perishable or threaten to decline in
value speedily the seller must give the buyer reasonable
notice of the time and place of the resale; and

(c) if the goods are not to be within the view of those
attending the sale the notification of sale must state the place
where the goods are located and provide for their reasonable
inspection by prospective bidders; and

(d) the seller may buy.

(5) A purchaser who buys in good faith at a resale takes
the goods free of any rights of the original buyer even
though the seller fails to comply with one or more of the
requirements of this section.

(6) The seller is not accountable to the buyer for any
profit made on any resale. A person in the position of a
seller (RCW 62A.2-707) or a buyer who has rightfully
rejected or justifiably revoked acceptance must account for
any excess over the amount of his security interest, as
hereinafter defined (subsection (3) of RCW 62A.2-711).
[1967 c 114 § 13; 1965 ex.s. ¢ 157 § 2-706. Cf. former
RCW 63.04.610; 1925 ex.s. c 142 § 60; RRS § 5836-60.]

Emergency—Effective date—1967 ¢ 114: See note following RCW
62A.4-406.

62A.2-707 '"Person in the position of a seller". (1)
A "person in the position of a seller” includes as against a
principal an agent who has paid or become responsible for
the price of goods on behalf of his principal or anyone who
otherwise holds a security interest or other right in goods
similar to that of a seller.

(2) A person in the position of a seller may as provided
in this Article withhold or stop delivery (RCW 62A.2-705)
and resell (RCW 62A.2-706) and recover incidental damages
(RCW 62A.2-710). [1965 ex.s. ¢ 157 § 2-707. Cf. former
RCW 63.04.530(2); 1925 ex.s. c 142 § 52; RRS § 5836-52.]

62A.2-708 Seller’s damages for non-acceptance or
repudiation. (1) Subject to subsection (2) and to the
provisions of this Article with respect to proof of market
price (RCW 62A.2-723), the measure of damages for non-
acceptance or repudiation by the buyer is the difference
between the market price at the time and place for tender
and the unpaid contract price together with any incidental
damages provided in this Article (RCW 62A.2-710), but less
expenses saved in consequence of the buyer’s breach.

(2) If the measure of damages provided in subsection
(1) is inadequate to put the seller in as good a position as
performance would have done then the measure of damages
is the profit (including reasonable overhead) which the seller
would have made from full performance by the buyer,
together with any incidental damages provided in this Article
(RCW 62A.2-710), due allowance for costs reasonably
incurred and due credit for payments or proceeds of resale.
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[1965 ex.s. ¢ 157 § 2-708. Cf. former RCW 63.04.650;
1925 ex.s. ¢ 142 § 64; RRS § 5836-64.]

62A.2-709 Action for the price. (1) When the buyer
fails to pay the price as it becomes due the seller may
recover, together with any incidental damages under the next
section, the price

(a) of goods accepted or of conforming goods lost or
damaged within a commercially reasonable time after risk of
their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is
unable after reasonable effort to resell them at a reasonable
price or the circumstances reasonably indicate that such
effort will be unavailing.

(2) Where the seller sues for the price he must hold for
the buyer any goods which have been identified to the
contract and are still in his control except that if resale
becomes possible he may resell them at any time prior to the
collection of the judgment. The net proceeds of any such
resale must be credited to the buyer and payment of the
judgment entitles him to any goods not resold.

(3) After the buyer has wrongfully rejected or revoked
acceptance of the goods or has failed to make a payment due
or has repudiated (RCW 62A.2-610), a seller who is held not
entitled to the price under this section shall nevertheless be
awarded damages for non-acceptance under the preceding
section. [1965 ex.s.c 157 § 2-709. Cf. former RCW
63.04.640; 1925 ex.s. ¢ 142 § 63; RRS § 5836-63.]

62A.2-710 Seller’s incidental damages. Incidental
damages to an aggrieved seller include any commercially
reasonable charges, expenses or commissions incurred in
stopping delivery, in the transportation, care and custody of
goods after the buyer’s breach, in connection with return or
resale of the goods or otherwise resulting from the breach.
[1965 ex.s. c 157 § 2-710. Cf. former RCW sections: (i)
RCW 63.04.650; 1925 ex.s. c 142 § 64; RRS § 5836-64.
(i) RCW 63.04.710; 1925 ex.s. c 142 § 70; RRS § 5836-
70.]

62A.2-711 Buyer’s remedies in general; buyer’s
security interest in rejected goods. (1) Where the seller
fails to make delivery or repudiates or the buyer rightfully
rejects or justifiably revokes acceptance then with respect to
any goods involved, and with respect to the whole if the
breach goes to the whole contract (RCW 62A.2-612), the
buyer may cancel and whether or not he has done so may in
addition to recovering so much of the price as has been paid

(a) "cover” and have damages under the next section as
to all the goods affected whether or not they have been
identified to the contract; or

(b) recover damages for non-delivery as provided in this
Article (RCW 62A.2-713).

(2) Where the seller fails to deliver or repudiates the
buyer may also

(a) if the goods have been identified recover them as
provided in this Article (RCW 62A.2-502); or

(b) in a proper case obtain specific performance or
replevy the goods as provided in this Article (RCW 62A.2-
716).
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(3) On rightful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in his
possession or control for any payments made on their price
and any expenses reasonably incurred in their inspection,
receipt, transportation, care and custody and may hold such
goods and resell them in like manner as an aggrieved seller
(RCW 62A.2-706). [1965 ex.s. c 157 § 2-711. Subd. (3) cf.
former RCW 63.04.700(5); 1925 ex.s. ¢ 142 § 69; RRS §
5836-69.]

62A.2-712 "Cover'"; buyer’s procurement of
substitute goods. (1) After a breach within the preceding
section the buyer may “"cover" by making in good faith and
without unreasonable delay any reasonable purchase of or
contract to purchase goods in substitution for those due from
the seller.

(2) The buyer may recover from the seller as damages
the difference between the cost of cover and the contract
price together with any incidental or consequential damages
as hereinafter defined (RCW 62A.2-715), but less expenses
saved in consequence of the seller’s breach.

(3) Failure of the buyer to effect cover within this
section does not bar him from any other remedy. [1965
ex.s.c 157 § 2-712.]

62A.2-713 Buyer’s damages for non-delivery or
repudiation. (1) Subject to the provisions of this Article
with respect to proof of market price (RCW 62A.2-723), the
measure of damages for nondelivery or repudiation by the
seller is the difference between the market price at the time
when the buyer learned of the breach and the contract price
together with any incidental and consequential damages
provided in this Article (RCW 62A.2-715), but less expenses
saved in consequence of the seller’s breach.

(2) Market price is to be determined as of the place for
tender or, in cases of rejection after arrival or revocation of
acceptance, as of the place of arrival. [1965 ex.s. ¢ 157 § 2-
713. Cf. former RCW 63.04.680(3); 1925 ex.s. c 142 § 67;
RRS § 5836-67.]

62A.2-714 Buyer’s damages for breach in regard to
accepted goods. (1) Where the buyer has accepted goods
and given notification (subsection (3) of RCW 62A.2-607)
he may recover as damages for any non-conformity of tender
the loss resulting in the ordinary course of events from the
seller’s breach as determined in any manner which is
reasonable.

(2) The measure of damages for breach of warranty is
the difference at the time and place of acceptance between
the value of the goods accepted and the value they would
have had if they had been as warranted, unless special
circumstances show proximate damages of a different
amount.

(3) In a proper case any incidental and consequential
damages under the next section may also be recovered.
[1965 ex.s. ¢ 157 § 2-714. Cf. former RCW 63.04.700 (6),
(7); 1925 ex.s. c 142 § 69; RRS § 5836-69.]

62A.2-715 Buyer’s incidental and consequential
damages. (1) Incidental damages resulting from the seller’s
breach include expenses reasonably incurred in inspection,
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receipt, transportation and care and custody of goods
rightfully rejected, any commercially reasonable charges,
expenses or commissions in connection with effecting cover
and any other reasonable expense incident to the delay or
other breach.

(2) Consequential damages resulting from the seller’s
breach include

(a) any loss resulting from general or particular require-
ments and needs of which the seller at the time of contract-
ing had reason to know and which could not reasonably be
prevented by cover or otherwise; and

(b) injury to person or property proximately resulting
from any breach of warranty. [1965 ex.s. ¢ 157 § 2-715.
Subd. (2) cf. former RCW sections: (i) RCW 63.04.700(7);
1925 ex.s.c 142 § 69; RRS § 5836-69. (ii) RCW
63.04.710; 1925 ex.s. ¢ 142 § 70; RRS § 5836-70.]

62A.2-716 Buyer’s right to specific performance or
replevin. (1) Specific performance may be decreed where
the goods are unique or in other proper circumstances.

(2) The decree for specific performance may include
such terms and conditions as to payment of the price,
damages, or other relief as the court may deem just.

(3) The buyer has a right of replevin for goods identi-
fied to the contract if after reasonable effort he is unable to
effect cover for such goods or the circumstances reasonably
indicate that such effort will be unavailing or if the goods
have been shipped under reservation and satisfaction of the
security interest in them has been made or tendered. [1965
ex.s. c 157 § 2-716. Cf. former RCW 63.04.690; 1925 ex.s.
c 142 § 68; RRS § 5836-68.]

Replevin: Chapter 7.64 RCW.

62A.2-717 Deduction of damages from the price.
The buyer on notifying the seller of his intention to do so
may deduct all or any part of the damages resulting from
any breach of the contract from any part of the price still
due under the same contract. [1965 ex.s. c 157 § 2-717. Cf.
former RCW 63.04.700(1)(a); 1925 ex.s. ¢ 142 § 69; RRS
§ 5836-69.]

62A.2-718 Liquidation or limitation of damages;
deposits. (1) Damages for breach by either party may be
liquidated in the agreement but only at an amount which is
reasonable in the light of the anticipated or actual harm
caused by the breach, the difficulties of proof of loss, and
the inconvenience or nonfeasibility of otherwise obtaining an
adequate remedy. A term fixing unreasonably large liquidat-
ed damages is void as a penalty.

(2) Where the seller justifiably withholds delivery of
goods because of the buyer’s breach, the buyer is entitled to
restitution of any amount by which the sum of his payments
exceeds

(a) the amount to which the seller is entitled by virtue
of terms liquidating the seller’s damages in accordance with
subsection (1), or

(b) in the absence of such terms, twenty per cent of the
value of the total performance for which the buyer is
obligated under the contract or five hundred dollars, which-
ever is smaller.
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(3) The buyer’s right to restitution under subsection (2)
is subject to offset to the extent that the seller establishes

(a) a right to recover damages under the provisions of
this Article other than subsection (1), and

(b) the amount or value of any benefits received by the
buyer directly or indirectly by reason of the contract.

(4) Where a seller has received payment in goods their
reasonable value or the proceeds of their resale shall be
treated as payments for the purposes of subsection (2); but
if the seller has notice of the buyer’s breach before reselling
goods received in part performance, his resale is subject to
the conditions laid down in this Article on resale by an
aggrieved seller (RCW 62A.2-706). [1965 ex.s. c 157 § 2-
718.]

62A.2-719 Contractual modification or limitation of
remedy. (1) Subject to the provisions of subsections (2) and
(3) of this section and of the preceding section on liquidation
and limitation of damages,

(a) the agreement may provide for remedies in addition
to or in substitution for those provided in this Article and
may limit or alter the measure of damages recoverable under
this Article, as by limiting the buyer’s remedies to return of
the goods and repayment of the price or to repair and
replacement of non-conforming goods or parts; and

(b) resort to a remedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case it
is the sole remedy.

(2) Where circumstances cause an exclusive or limited
remedy to fail of its essential purpose, remedy may be had
as provided in this Title.

(3) Limitation of consequential damages for injury to
the person in the case of goods purchased primarily for
personal, family or household use or of any services related
thereto is invalid unless it is proved that the limitation is not
unconscionable. Limitation of remedy to repair or replace-
ment of defective parts or non-conforming goods is invalid
in sales of goods primarily for personal, family or household
use unless the manufacturer or seller maintains or provides
within this state facilities adequate to provide reasonable and
expeditious performance of repair or replacement obligations.

Limitation of other consequential damages is valid
unless it is established that the limitation is unconscionable.
[1974 ex.s. c 180 § 2; 1974 ex.s.c 78 § 2; 1965 ex.s. ¢ 157
§ 2-719. Subd. (1)(a) cf. former RCW 63.04.720; 1925 ex.s.
c 142 § 71; RRS § 5836-71.]

Lease or rental of personal property—Disclaimer of warranty of merchant-
ability or fitness: RCW 63.18.010.

62A.2-720 Effect of '"cancellation" or "rescission'
on claims for antecedent breach. Unless the contrary
intention clearly appears, expressions of "cancellation” or
"rescission” of the contract or the like shall not be construed
as a renunciation or discharge of any claim in damages for
an antecedent breach. [1965 ex.s. ¢ 157 § 2-720.]

62A.2-721 Remedies for fraud. Remedies for
material misrepresentation or fraud include all remedies
available under this Article for non-fraudulent breach.
Neither rescission or a claim for rescission of the contract
for sale nor rejection or return of the goods shall bar or be
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deemed inconsistent with a claim for damages or other
remedy. [1965 ex.s.c 157 § 2-721.]

62A.2-722 Who can sue third parties for injury to
goods. Where a third party so deals with goods which have
been identified to a contract for sale as to cause actionable
injury to a party to that contract

(a) a right of action against the third party is in either
party to the contract for sale who has title to or a security
interest or a special property or an insurable interest in the
goods; and if the goods have been destroyed or converted a
right of action is also in the party who either bore the risk of
loss under the contract for sale or has since the injury
assumed that risk as against the other;

(b) if at the time of the injury the party plaintiff did not
bear the risk of loss as against the other party to the contract
for sale and there is no arrangement between them for
disposition of the recovery, his suit or settlement is, subject
to his own interest, as a fiduciary for the other party to the
contract;

(c) either party may with the consent of the other sue
for the benefit of whom it may concern. [1965 ex.s. ¢ 157
§ 2-722]

62A.2-723 Proof of market price: Time and place.
(1) If an action based on anticipatory repudiation comes to
trial before the time for performance with respect to some or
all of the goods, any damages based on market price (RCW
62A.2-708 or RCW 62A.2-713) shall be determined accord-
ing to the price of such goods prevailing at the time when
the aggrieved party learned of the repudiation.

(2) If evidence of a price prevailing at the times or
places described in this Article is not readily available the
price prevailing within any reasonable time before or after
the time described or at any other place which in commercial
judgment or under usage of trade would serve as a reason-
able substitute for the one described may be used, making
any proper allowance for the cost of transporting the goods
to or from such other place.

(3) Evidence of a relevant price prevailing at a time or
place other than the one described in this Article offered by
one party is not admissible unless and until he has given the
other party such notice as the court finds sufficient to
prevent unfair surprise. [1965 ex.s. ¢ 157 § 2-723.]

62A.2-724 Admissibility of market quotations.
Whenever the prevailing price or value of any goods
regularly bought and sold in any established commodity
market is in issue, reports in official publications or trade
journals or in newspapers or periodicals of general circula-
tion published as the reports of such market shall be admissi-
ble in evidence. The circumstances of the preparation of
such a report may be shown to affect its weight but not its
admissibility. [1965 ex.s. ¢ 157 § 2-724)]

62A.2-725 Statute of limitations in contracts for
sale. (1) An action for breach of any contract for sale must
be commenced within four years after the cause of action
has accrued. By the original agreement the parties may
reduce the period of limitation to not less than one year but
may not extend it.
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(2) A cause of action accrues when the breach occurs,
regardless of the aggrieved party’s lack of knowledge of the
breach. A breach of warranty occurs when tender of
delivery is made, except that where a warranty explicitly
extends to future performance of the goods and discovery of
the breach must await the time of such performance the
cause of action accrues when the breach is or should have
been discovered.

(3) Where an action commenced within the time limited
by subsection (1) is so terminated as to leave available a
remedy by another action for the same breach such other
action may be commenced after the expiration of the time
limited and within six months after the termination of the
first action unless the termination resulted from voluntary
discontinuance or from dismissal for failure or neglect to
prosecute.

(4) This section does not alter the law on tolling of the
statute of limitations nor does it apply to causes of action
which have accrued before this Title becomes effective.
[1965 ex.s. ¢ 157 § 2-725.]

Limitation of actions—Tolling of statute: RCW 4.16.170 through 4.16.240.
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PART 1
GENERAL PROVISIONS

62A.2A-101 Short title. This Article shall be known
and may be cited as the Uniform Commercial Code—Leases.
(1993 c 230 § 2A-101.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-102 Scope. This Article applies to any
transaction, regardless of form, that creates a lease. (1993
c 230 § 2A-102.)

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-103 Definitions and index of definitions.
(1) In this Article unless the context otherwise requires:

(a) "Buyer in ordinary course of business" means a
person who in good faith and without knowledge that the
sale to him or her is in violation of the ownership rights or
security interest or leasehold interest of a third party in the
goods buys in ordinary course from a person in the business
of selling goods of that kind but does not include a pawnbro-
ker. "Buying" may be for cash, or by exchange of other
property, or on secured or unsecured credit, and includes
receiving goods or documents of title under a preexisting
contract for sale but does not include a transfer in bulk or as
security for or in total or partial satisfaction of a money
debt.

(b) "Cancellation” occurs when either party puts an end
to the lease contract for default by the other party.

(c) "Commercial unit" means such a unit of goods as by
commercial usage is a single whole for purposes of lease and
division of which materially impairs its character or value on
the market or in use. A commercial unit may be a single
article, as a machine, or a set of articles, as a suite of
furniture or a line of machinery, or a quantity, as a gross or
carload, or any other unit treated in use or in the relevant
market as a single whole.

(d) "Conforming" goods or performance under a lease
contract means goods or performance that are in accordance
with the obligations under the lease contract.

(e) "Consumer lease” means a lease that a lessor
regularly engaged in the business of leasing or selling makes
to a lessee who is an individual who takes under the lease
primarily for a personal, family, or household purpose, if the
total payments to be made under the lease contract, exclud-
ing payments for options to renew or buy, do not exceed
twenty-five thousand dollars.

(f) "Fault" means wrongful act, omission, breach, or
default.

(g) "Finance lease" means a lease with respect to which:

(i) The lessor does not select, manufacture, or supply
the goods;

(ii) The lessor acquires the goods or the right to
possession and use of the goods in connection with the lease;
and

(iii) Only in the case of a consumer lease, either:

(A) The lessee receives a copy of the contract by which
the lessor acquired the goods or the right to possession and
use of the goods before signing the lease contract;

(B) The lessee’s approval of the contract by which the
lessor acquired the goods or the right to possession and use
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of the goods is a condition to effectiveness of the lease
contract; or

(C) The lessee, before signing the lease contract,
receives an accurate and complete statement designating the
promises and warranties, and any disclaimers of warranties,
limitations or modifications of remedies, or liquidated
damages, including those of a third party, such as the
manufacturer of the goods, provided to the lessor by the
person supplying the goods in connection with or as part of
the contract by which the lessor acquired the goods or the
right to possession and use of the goods.

(h) "Goods" means all things that are movable at the
time of identification to the lease contract, or are fixtures
(RCW 62A.2A-309), but the term does not include money,
documents, instruments, accounts, chattel paper, general
intangibles, or minerals or the like, including oil and gas,
before extraction. The term also includes the unborn young
of animals.

(i) "Installment lease contract” means a lease contract
that authorizes or requires the delivery of goods in separate
lots to be separately accepted, even though the lease contract
contains a clause "each delivery is a separate lease” or its
equivalent.

() "Lease" means a transfer of the right to possession
and use of goods for a term in return for consideration, but
a sale, including a sale on approval or a sale or return, or
retention or creation of a security interest is not a lease.
Unless the context clearly indicates otherwise, the term
includes a sublease.

(k) "Lease agreement” means the bargain, with respect
to the lease, of the lessor and the lessee in fact as found in
their language or by implication from other circumstances
including course of dealing or usage of trade or course of
performance as provided in this Article. Unless the context
clearly indicates otherwise, the term includes a sublease
agreement.

(1) "Lease contract” means the total legal obligation that
results from the lease agreement as affected by this Article
and any other applicable rules of law. Unless the context
clearly indicates otherwise, the term includes a sublease
contract.

(m) "Leasehold interest” means the interest of the lessor
or the lessee under a lease contract.

(n) "Lessee” means a person who acquires the right to
possession and use of goods under a lease. Unless the
context clearly indicates otherwise, the term includes a
sublessee.

(o) "Lessee in ordinary course of business” means a
person who in good faith and without knowledge that the
lease to him or her is in violation of the ownership rights or
security interest or leasehold interest of a third party in the
goods, leases in ordinary course from a person in the
business of selling or leasing goods of that kind, but does
not include a pawnbroker. "Leasing” may be for cash, or by
exchange of other property, or on secured or unsecured
credit and includes receiving goods or documents of title
under a preexisting lease contract but does not include a
transfer in bulk or as security for or in total or partial
satisfaction of a money debt.

(p) "Lessor” means a person who transfers the right to
possession and use of goods under a lease. Unless the
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context clearly indicates otherwise, the term includes a
sublessor.

(q) "Lessor’s residual interest" means the lessor's
interest in the goods after expiration, termination, or
cancellation of the lease contract.

(r) "Lien" means a charge against or interest in goods to
secure payment of a debt or performance of an obligation,
but the term does not include a security interest.

(s) "Lot" means a parcel or a single article that is the
subject matter of a separate lease or delivery, whether or not
it is sufficient to perform the lease contract.

(t) "Merchant lessee" means a lessee that is a merchant
with respect to goods of the kind subject to the lease.

(u) "Present value" means the amount as of a date
certain of one or more sums payable in the future, discount-
ed to the date certain. The discount is determined by the
interest rate specified by the parties if the rate was not mani-
festly unreasonable at the time the transaction was entered
into; otherwise, the discount is determined by a commercial-
ly reasonable rate that takes into account the facts and
circumstances of each case at the time the transaction was
entered into.

(v) "Purchase” includes taking by sale, lease, mortgage,
security interest, pledge, gift, or any other voluntary transac-
tion creating an interest in goods.

(w) "Sublease” means a lease of goods the right to
possession and use of which was acquired by the lessor as
a lessee under an existing lease.

(x) "Supplier” means a person from whom a lessor buys
or leases goods to be leased under a finance lease.

(y) "Supply contract” means a contract under which a
lessor buys or leases goods to be leased.

(z) "Termination" occurs when either party pursuant to
a power created by agreement or law puts an end to the
lease contract otherwise than for default.

(2) Other definitions applying to this Article or to
specified Parts thereof, and the sections in which they appear
are:

"Accessions." RCW 62A.2A-310(1).

"Construction mortgage." RCW 62A.2A-309(1)(d).
"Encumbrance.” RCW 62A.2A-309(1)(e).
"Fixtures." RCW 62A.2A-309(1)(a).
"Fixture filing." RCW 62A.2A-309(1)(b).

"Purchase money lease.” RCW 62A.2A-309(1)(c).
(3) The following definitions in other Articles apply to
this Article:

"Account.” RCW 62A.9-106.
"Between merchants." RCW 62A.2-104(3).
"Buyer." RCW 62A.2-103(1)(a).

"Chattel paper."
"Consumer goods."

RCW 62A.9-105(1)(b).
RCW 62A.9-109(1).

"Document.” RCW 62A.9-105(1)(f).
"Entrusting.” RCW 62A.2-403(3).
"General intangibles." RCW 62A.9-106.
"Good faith." RCW 62A.2-103(1)(b).
"Instrument.” RCW 62A.9-105(1)(i).
"Merchant." RCW 62A.2-104(1).
"Mortgage." RCW 62A.9-105(1)(j).

"Pursuant to commitment.”

"Receipt.”
"Sale.”
"Sale on approval."

RCW 62A.9-105(1)(k).
RCW 62A.2-103(1)(c).
RCW 62A.2-106(1).
RCW 62A.2-326.
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"Sale or return.” RCW 62A.2-326.
"Seller." RCW 62A.2-103(1)(d).
(4) In addition, Article 62A.1 RCW contains general
definitions and principles of construction and interpretation
applicable throughout this Article. [1993 ¢ 230 § 2A-103.]
Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-104 Leases subject to other law. (1) A
lease, although subject to this Article, is also subject to any
applicable:

(a) Certificate of title statute of this state (chapters 46.12
and 88.02 RCW),

(b) Certificate of title statute of another jurisdiction
(RCW 62A.2A-105); or

(c) Consumer protection statute of this state.

(2) In case of conflict between this Article, other than
RCW 62A.2A-105, 62A.2A-304(3), and 62A.2A-305(3), and
a statute referred to in subsection (1) of this section, the
statute or decision controls.

(3) Failure to comply with an applicable law has only
the effect specified therein. [1993 ¢ 230 § 2A-104.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-105 Territorial application of article to
goods covered by certificate of title. Subject to the
provisions of RCW 62A.2A-304(3) and 62A.2A-305(3), with
respect to goods covered by a certificate of title issued under
a statute of this state or of another jurisdiction, compliance
and the effect of compliance or noncompliance with a
certificate of title statute are governed by the law (including
the conflict of laws rules) of the jurisdiction issuing the
certificate until the earlier of (a) surrender of the certificate,
or (b) four months after the goods are removed from that
jurisdiction and thereafter until a new certificate of title is
issued by another jurisdiction. [1993 ¢ 230 § 2A-105.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-106 Limitation on power of parties to
consumer lease to choose applicable law and judicial
forum. (1) If the law chosen by the parties to a consumer
lease is that of a jurisdiction other than a jurisdiction (a) in
which the lessee resides at the time the lease agreement
becomes enforceable or within thirty days thereafter, (b) in
which the goods are to be used, or (c) in which the lessee
executes the lease, the choice is not enforceable.

(2) If the judicial forum or the forum for dispute
resolution chosen by the parties to a consumer lease is a
jurisdiction other than a jurisdiction (a) in which the lessee
resides at the time the lease agreement becomes enforceable
or within thirty days thereafter, (b) in which the goods are
to be used, or (c¢) in which the lease is executed by the
lessee, the choice is not enforceable. [1993 ¢ 230 § 2A-
106.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-107 Waiver or renunciation of claim or
right after default. Any claim or right arising out of an
alleged default or breach of warranty may be discharged in
whole or in part without consideration by a written waiver
or renunciation signed and delivered by the aggrieved party.
[1993 ¢ 230 § 2A-107.]

[Title 62A RCW—page 30]

Title 62A RCW: Uniform Commercial Code

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-108 Unconscionability. (1) If the court as a
matter of law finds a lease contract or any clause of a lease
contract to have been unconscionable at the time it was
made the court may refuse to enforce the lease contract, or
it may enforce the remainder of the lease contract without
the unconscionable clause, or it may so limit the application
of any unconscionable clause as to avoid any unconscionable
result.

(2) If a party claims that, or it appears to the court that,
the lease contract or a clause within the contract may be
unconscionable, the court shall allow a reasonable opportuni-
ty to present evidence as to the lease or clause’s commercial
setting, purpose, and effect to aid the court in making the
determination. [1993 c 230 § 2A-108.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

PART 2
FORMATION AND CONSTRUCTION
OF LEASE CONTRACT

62A.2A-201 Statute of frauds. (1) A lease contract
is not enforceable by way of action or defense unless:

(a) The total payments to be made under the lease
contract, excluding payments for options to renew or buy,
are less than one thousand dollars; or

(b) There is a writing, signed by the party against whom
enforcement is sought or by that party’s authorized agent,
sufficient to indicate that a lease contract has been made
between the parties and to describe the goods leased and the
lease term.

(2) Any description of leased goods or of the lease term
is sufficient and satisfies subsection (1)(b) of this section,
whether or not it is specific, if it reasonably identifies what
is described.

(3) A writing is not insufficient because it omits or
incorrectly states a term agreed upon, but the lease contract
is not enforceable under subsection (1)(b) of this section
beyond the lease term and the quantity of goods shown in
the writing.

(4) A lease contract that does not satisfy the require-
ments of subsection (1) of this section, but which is valid in
other respects, is enforceable:

(a) If the goods are to be specially manufactured or
obtained for the lessee and are not suitable for lease or sale
to others in the ordinary course of the lessor’s business, and
the lessor, before notice of repudiation is received and under
circumstances that reasonably indicate that the goods are for
the lessee, has made either a substantial beginning of their
manufacture or commitments for their procurement;

(b) If the party against whom enforcement is sought
admits in that party’s pleading, testimony, or otherwise in
court that a lease contract was made, but the lease contract
is not enforceable under this provision beyond the quantity
of goods admitted; or

(c) With respect to goods that have been received and
accepted by the lessee.

(5) The lease term under a lease contract referred to in
subsection (4) of this section is:
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(a) If there is a writing signed by the party against
whom enforcement is sought or by that party’s authorized
agent specifying the lease term, the term so specified;

(b) If the party against whom enforcement is sought
admits in that party’s pleading, testimony, or otherwise in
court a lease term, the term so admitted; or

(c) A reasonable lease term. [1993 c 230 § 2A-201.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-202 Final written expression: Parol or
extrinsic evidence. Terms with respect to which the
confirmatory memoranda of the parties agree or which are
otherwise set forth in a writing intended by the parties as a
final expression of their agreement with respect to such
terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous
oral agreement but may be explained or supplemented:

(1) By course of dealing or usage of trade or by course
of performance; and

(2) By evidence of consistent additional terms unless the
court finds the writing to have been intended also as a
complete and exclusive statement of the terms of the
agreement. [1993 c 230 § 2A-202.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-203 Seals inoperative. The affixing of a seal
to a writing evidencing a lease contract or an offer to enter
into a lease contract does not render the writing a sealed
instrument and the law with respect to sealed instruments
does not apply to the lease contract or offer. [1993 c 230 §
2A-203.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-204 Formation in general. (1) A lease
contract may be made in any manner sufficient to show
agreement, including conduct by both parties which recog-
nizes the existence of a lease contract.

(2) An agreement sufficient to constitute a lease contract
may be found although the moment of its making is undeter-
mined.

(3) Although one or more terms are left open, a lease
contract does not fail for indefiniteness if the parties have
intended to make a lease contract and there is a reasonably
certain basis for giving an appropriate remedy. [1993 ¢ 230
§ 2A-204.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-205 Firm offers. An offer by a merchant to
lease goods to or from another person in a signed writing
that by its terms gives assurance it will be held open is not
revocable, for lack of consideration, during the time stated
or, if no time is stated, for a reasonable time, but in no event
may the period of irrevocability exceed three months. Any
such term of assurance on a form supplied by the offeree
must be separately signed by the offeror. [1993 ¢ 230 § 2A-
205.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-206 Offer and acceptance in formation of
lease contract. (1) Unless otherwise unambiguously
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indicated by the language or circumstances, an offer to make
a lease contract must be construed as inviting acceptance in
any manner and by any medium reasonable in the circum-
stances.

(2) If the beginning of a requested performance is a
reasonable mode of acceptance, an offeror who is not
notified of acceptance within a reasonable time may treat the
offer as having lapsed before acceptance. [1993 ¢ 230 § 2A-
206.])

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-207 Course of performance or practical
construction. (1) If a lease contract involves repeated
occasions for performance by either party with knowledge of
the nature of the performance and opportunity for objection
to it by the other, any course of performance accepted or
acquiesced in without objection is relevant to determine the
meaning of the lease agreement.

(2) The express terms of a lease agreement and any
course of performance, as well as any course of dealing and
usage of trade, must be construed whenever reasonable as
consistent with each other; but if that construction is unrea-
sonable, express terms control course of performance, course
of performance controls both course of dealing and usage of
trade, and course of dealing controls usage of trade.

(3) Subject to the provisions of RCW 62A.2A-208 on
modification and waiver, course of performance is relevant
to show a waiver or modification of any term inconsistent
with the course of performance. [1993 ¢ 230 § 2A-207.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-208 Modification, rescission, and waiver.
(1) An agreement modifying a lease contract needs no
consideration to be binding.

(2) A signed lease agreement that excludes modification
or rescission except by a signed writing may not be other-
wise modified or rescinded, but, except as between mer-
chants, such a requirement on a form supplied by a merchant
must be separately signed by the other party.

(3) Although an attempt at modification or rescission
does not satisfy the requirements of subsection (2) of this
section, it may operate as a waiver.

(4) A party who has made a waiver affecting an
executory portion of a lease contract may retract the waiver
by reasonable notification received by the other party that
strict performance will be required of any term waived,
unless the retraction would be unjust in view of a material
change of position in reliance on the waiver. [1993 c 230 §
2A-208.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-209 Lessee under finance lease as beneficia-
ry of supply contract. (1) The benefit of a supplier’s
promises to the lessor under the supply contract and of all
warranties, whether express or implied, including those of
any third party provided in connection with or as part of the
supply contract, extends to the lessee to the extent of the
lessee’s leasehold interest under a finance lease related to the
supply contract, but is subject to the terms of the warranty
and of the supply contract and all defenses or claims arising
therefrom.
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(2) The extension of the benefit of a supplier’s promises
and of warranties to the lessee (RCW 62A.2A-209(1)) does
not: (i) Modify the rights and obligations of the parties to
the supply contract, whether arising therefrom or otherwise,
or (ii) impose any duty or liability under the supply contract
on the lessee.

(3) Any modification or rescission of the supply contract
by the supplier and the lessor is effective between the
supplier and the lessee unless, before the modification or
rescission, the supplier has received notice that the lessee has
entered into a finance lease related to the supply contract.
If the modification or rescission is effective between the
supplier and the lessee, the lessor is deemed to have as-
sumed, in addition to the obligations of the lessor to the
lessee under the lease contract, promises of the supplier to
the lessor and warranties that were so modified or rescinded
as they existed and were available to the lessee before
modification or rescission.

(4) In addition to the extension of the benefit of the
supplier’s promises and of warranties to the lessee under
subsection (1) of this section, the lessee retains all rights that
the lessee may have against the supplier which arise from an
agreement between the lessee and the supplier or under other
law. [1993 c 230 § 2A-209.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-210 Express warranties. (1) Express
warranties by the lessor are created as follows:

(a) Any affirmation of fact or promise made by the
lessor to the lessee which relates to the goods and becomes
part of the basis of the bargain creates an express warranty
that the goods will conform to the affirmation or promise.

(b) Any description of the goods which is made part of
the basis of the bargain creates an express warranty that the
goods will conform to the description.

(c) Any sample or model that is made part of the basis
of the bargain creates an express warranty that the whole of
the goods will conform to the sample or model.

(2) It is not necessary to the creation of an express
warranty that the lessor use formal words, such as "warrant”
or "guarantee,” or that the lessor have a specific intention to
make a warranty, but an affirmation merely of the value of
the goods or a statement purporting to be merely the lessor’s
opinion or commendation of the goods does not create a
warranty. [1993 ¢ 230 § 2A-210.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-211 Warranties against interference and
against infringement; lessee’s obligation against infringe-
ment. (1) There is in a lease contract a warranty that for the
lease term no person holds a claim to or interest in the goods
that arose from an act or omission of the lessor, other than
a claim by way of infringement or the like, which will
interfere with the lessee’s enjoyment of its leasehold interest.

(2) Except in a finance lease there is in a lease contract
by a lessor who is a merchant regularly dealing in goods of
the kind a warranty that the goods are delivered free of the
rightful claim of any person by way of infringement or the
like.

(3) A lessee who furnishes specifications to a lessor or
a supplier shall hold the lessor and the supplier harmless
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against any claim by way of infringement or the like that
arises out of compliance with the specifications. [1993 c
230 § 2A-211.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-212 Implied warranty of merchantability.
(1) Except in a finance lease, a warranty that the goods will
be merchantable is implied in a lease contract if the lessor is
a merchant with respect to goods of that kind.

(2) Goods to be merchantable must be at least such as:

(a) Pass without objection in the trade under the
description in the lease agreement;

(b) In the case of fungible goods, are of fair average
quality within the description;

(c) Are fit for the ordinary purposes for which goods of
that type are used,

(d) Run, within the variation permitted by the lease
agreement, of even kind, quality, and quantity within each
unit and among all units involved;

(e) Are adequately contained, packaged, and labeled as
the lease agreement may require; and

(f) Conform to any promises or affirmations of fact
made on the container or label.

(3) Other implied warranties may arise from course of
dealing or usage of trade. [1993 ¢ 230 § 2A-212.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-213 Implied warranty of fitness for particu-
lar purpose. Except in a finance lease, if the lessor at the
time the lease contract is made has reason to know of any
particular purpose for which the goods are required and that
the lessee is relying on the lessor’s skill or judgment to
select or furnish suitable goods, there is in the lease contract
an implied warranty that the goods will be fit for that
purpose. [1993 c 230 § 2A-213.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-214 Exclusion or modification of warran-
ties. (1) Words or conduct relevant to the creation of an
express warranty and words or conduct tending to negate or
limit a warranty must be construed wherever reasonable as
consistent with each other; but, subject to the provisions of
RCW 62A.2A-202 on parol or extrinsic evidence, negation
or limitation is inoperative to the extent that the construction
is unreasonable.

(2) Subject to subsection (3) of this section, to exclude
or modify the implied warranty of merchantability or any
part of it the language must mention “merchantability,” be by
a writing, and be conspicuous. Subject to subsection (3) of
this section, to exclude or modify any implied warranty of
fitness the exclusion must be by a writing and be conspicu-
ous. Language to exclude all implied warranties of fitness
is sufficient if it is in writing, is conspicuous and states, for
example, "There is no warranty that the goods will be fit for
a particular purpose.”

(3) Notwithstanding subsection (2) of this section, but
subject to subsection (4) of this section:

(a) Unless the circumstances indicate otherwise, all
implied warranties are excluded by expressions like "as is,"
or "with all faults,” or by other language that in common
understanding calls the lessee’s attention to the exclusion of
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warranties and makes plain that there is no implied warranty,
if in writing and conspicuous;

(b) If the lessee before entering into the lease contract
has examined the goods or the sample or model as fully as
desired or has refused to examine the goods, there is no
implied warranty with regard to defects that an examination
ought in the circumstances to have revealed; and

(c) An implied warranty may also be excluded or
modified by course of dealing, course of performance, or
usage of trade.

(4) To exclude or modify a warranty against interference
or against infringement (RCW 62A2A-211) or any part of
it, the language must be specific, be by a writing, and be
conspicuous, unless the circumstances, including course of
performance, course of dealing, or usage of trade, give the
lessee reason to know that the goods are being leased subject
to a claim or interest of any person. [1993 ¢ 230 § 2A-214.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-215 Cumulation and conflict of warranties
express or implied. Warranties, whether express or implied,
must be construed as consistent with each other and as
cumulative, but if that construction is unreasonable, the
intention of the parties determines which warranty is
dominant. In ascertaining that intention the following rules
apply:

(a) Exact or technical specifications displace an incon-
sistent sample or model or general language of description.

(b) A sample from an existing bulk displaces inconsis-
tent general language of description.

(c) Express warranties displace inconsistent implied
warranties other than an implied warranty of fitness for a
particular purpose. [1993 c 230 § 2A-215.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-216 Third party beneficiaries of express
and implied warranties. A warranty to or for the benefit
of a lessee under this Article, whether express or implied,
extends to any natural person who is in the family or house-
hold of the lessee or who is a guest in the lessee’s home if
it is reasonable to expect that such person may use, con-
sume, or be affected by the goods and who is injured in
person by breach of the warranty. This section does not
displace principles of law and equity that extend a warranty
to or for the benefit of a lessee to other persons. The
operation of this section may not be excluded, modified, or
limited, but an exclusion, modification, or limitation of the
warranty, including any with respect to rights and remedies,
effective against the lessee is also effective against any
beneficiary designated under this section. [1993 c 230 § 2A-
216.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-217 Identification. Identification of goods as
goods to which a lease contract refers may be made at any
time and in any manner explicitly agreed to by the parties.
In the absence of explicit agreement, identification occurs:

(a) When the lease contract is made if the lease contract
is for a lease of goods that are existing and identified,

(b) When the goods are shipped, marked, or otherwise
designated by the lessor as goods to which the lease contract
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refers, if the lease contract is for a lease of goods that are
not existing and identified; or

(c) When the young are conceived, if the lease contract
is for a lease of unborn young of animals. [1993 c 230 §
2A-217.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-218 Insurance and proceeds. (1) A lessee
obtains an insurable interest when existing goods are
identified to the lease contract even though the goods
identified are nonconforming and the lessee has an option to
reject them.

(2) If a lessee has an insurable interest only by reason
of the lessor’s identification of the goods, the lessor, until
default or insolvency or notification to the lessee that
identification is final, may substitute other goods for those
identified.

(3) Notwithstanding a lessee’s insurable interest under
subsections (1) and (2) of this section, the lessor retains an
insurable interest until an option to buy has been exercised
by the lessee and risk of loss has passed to the lessee.

(4) Nothing in this section impairs any insurable interest
recognized under any other statute or rule of law.

(5) The parties by agreement may determine that one or
more parties have an obligation to obtain and pay for
insurance covering the goods and by agreement may deter-
mine the beneficiary of the proceeds of the insurance. [1993
¢ 230 § 2A-218.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-219 Risk of loss. (1) Except in the case of a
finance lease, risk of loss is retained by the lessor and does
not pass to the lessee. In the case of a finance lease, risk of
loss passes to the lessee.

(2) Subject to the provisions of this Article on the effect
of default on risk of loss (RCW 62A.2A-220), if risk of loss
is to pass to the lessee and the time of passage is not stated,
the following rules apply:

(a) If the lease contract requires or authorizes the goods
to be shipped by carrier:

(i) And it does not require delivery at a particular
destination, the risk of loss passes to the lessee when the
goods are duly delivered to the carrier; but

(i1) If it does require delivery at a particular destination
and the goods are there duly tendered while in the posses-
sion of the carrier, the risk of loss passes to the lessee when
the goods are there duly so tendered as to enable the lessee
to take delivery.

(b) If the goods are held by a bailee to be delivered
without being moved, the risk of loss passes to the lessee on
acknowledgment by the bailee of the lessee’s right to
possession of the goods.

(c) In any case not within subsection (2) (a) or (b) of
this section, the risk of loss passes to the lessee on the
lessee’s receipt of the goods if the lessor, or, in the case of
a finance lease, the supplier, is a merchant; otherwise the
risk passes to the lessee on tender of delivery. [1993 ¢ 230
§ 2A-219.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.
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62A.2A-220 Effect of default on risk of loss. (1)
Where risk of loss is to pass to the lessee and the time of
passage is not stated:

(a) If a tender or delivery of goods so fails to conform
to the lease contract as to give a right of rejection, the risk
of their loss remains with the lessor, or, in the case of a
finance lease, the supplier, until cure or acceptance.

(b) If the lessee rightfully revokes acceptance, he or she,
to the extent of any deficiency in his or her effective
insurance coverage, may treat the risk of loss as having
remained with the lessor from the beginning.

(2) Whether or not risk of loss is to pass to the lessee,
if the lessee as to conforming goods already identified to a
lease contract repudiates or is otherwise in default under the
lease contract, the lessor, or, in the case of a finance lease,
the supplier, to the extent of any deficiency in his or her
effective insurance coverage may treat the risk of loss as
resting on the lessee for a commercially reasonable time.
[1993 c 230 § 2A-220.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-221 Casualty to identified goods. If a lease
contract requires goods identified when the lease contract is
made, and the goods suffer casualty without fault of the
lessee, the lessor or the supplier, before delivery, or the
goods suffer casualty before risk of loss passes to the lessee
pursuant to the lease agreement or RCW 62A.2A-219, then:

(a) If the loss is total, the lease contract is avoided; and

(b) If the loss is partial or the goods have so deteriorat-
ed as to no longer conform to the lease contract, the lessee
may nevertheless demand inspection and at his or her option
either treat the lease contract as avoided or, exceptin a
finance lease, accept the goods with due allowance from the
rent payable for the balance of the lease term for the
deterioration or the deficiency in quantity but without further
right against the lessor. [1993 c 230 § 2A-221.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

PART 3
EFFECT OF LEASE CONTRACT

62A.2A-301 Enforceability of lease contract. Except
as otherwise provided in this Article, a lease contract is
effective and enforceable according to its terms between the
parties, against purchasers of the goods and against creditors
of the parties. [1993 ¢ 230 § 2A-301.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-302 Title to and possession of goods.
Except as otherwise provided in this Article, each provision
of this Article applies whether the lessor or a third party has
title to the goods, and whether the lessor, the lessee, or a
third party has possession of the goods, notwithstanding any
statute or rule of law that possession or the absence of
possession is fraudulent. [1993 ¢ 230 § 2A-302.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-303 Alienability of party’s interest under
lease contract or of lessor’s residual interest in goods;

delegation of performance; transfer of rights. (1) As used
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in this section, "creation of a security interest" includes the
sale of a lease contract that is subject to Article 9, Secured
Transactions, by reason of RCW 62A.9-102(1)(b).

(2) Except as provided in subsections (3) and (4) of this
section, a provision in a lease agreement which (a) prohibits
the voluntary or involuntary transfer, including a transfer by
sale, sublease, creation or enforcement of a security interest,
or attachment, levy, or other judicial process, of an interest
of a party under the lease contract or of the lessor’s residual
interest in the goods, or (b) makes such a transfer an event
of default, gives rise to the rights and remedies provided in
subsection (5) of this section, but a transfer that is prohibited
or is an event of default under the lease agreement is
otherwise effective.

(3) A provision in a lease agreement which (a) prohibits
the creation or enforcement of a security interest in an
interest of a party under the lease contract or in the lessor’s
residual interest in the goods, or (b) makes such a transfer an
event of default, is not enforceable unless, and then only to
the extent that, there is an actual transfer by the lessee of the
lessee’s right of possession or use of the goods in violation
of the provision or an actual delegation of a material
performance of either party to the lease contract in violation
of the provision. Neither the granting nor the enforcement
of a security interest in (i) the lessor’s interest under the
lease contract or (ii) the lessor’s residual interest in the
goods is a transfer that materially impairs the prospect of
obtaining return performance by, materially changes the duty
of, or materially increases the burden or risk imposed on, the
lessee within the purview of subsection (5) of this section
unless, and then only to the extent that, there is an actual
delegation of a material performance of the lessor.

(4) A provision in a lease agreement which (i) prohibits
a transfer of a right to damages for default with respect to
the whole lease contract or of a right to payment arising out
of the transferor’s due performance of the transferor’s entire
obligation, or (ii) makes such a transfer an event of default,
is not enforceable, and such a transfer is not a transfer that
materially impairs the prospect of obtaining return perfor-
mance by, materially changes the duty of, or materially
increases the burden or risk imposed on, the other party to
the lease contract within the purview of subsection (5) of
this section.

(5) Subject to subsections (3) and (4) of this section:

(a) If a transfer is made which is made an event of
default under a lease agreement, the party to the lease
contract not making the transfer, unless that party waives the
default or otherwise agrees, has the rights and remedies de-
scribed in RCW 62A.2A-501(2);

(b) If subsection (5)(a) of this section is not applicable
and if a transfer is made that (i) is prohibited under a lease
agreement or (ii) materially impairs the prospect of obtaining
return performance by, materially changes the duty of, or
materially increases the burden or risk imposed on, the other
party to the lease contract, unless the party not making the
transfer agrees at any time to the transfer in the lease
contract or otherwise, then, except as limited by contract,
(A) the transferor is liable to the party not making the
transfer for damages caused by the transfer to the extent that
the damages could not reasonably be prevented by the party
not making the transfer and (B) a court having jurisdiction
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may grant other appropriate relief, including cancellation of
the lease contract or an injunction against the transfer.

(6) A transfer of "the lease" or of "all my rights under
the lease," or a transfer in similar general terms, is a transfer
of rights and, unless the language or the circumstances, as in
a transfer for security, indicate the contrary, the transfer is
a delegation of duties by the transferor to the transferee.
Acceptance by the transferee constitutes a promise by the
transferee to perform those duties. The promise is enforce-
able by either the transferor or the other party to the lease
contract.

(7) Unless otherwise agreed by the lessor and the lessee,
a delegation of performance does not relieve the transferor
as against the other party of any duty to perform or of any
liability for default.

(8) In a consumer lease, to prohibit the transfer of an
interest of a party under the lease contract or to make a
transfer an event of default, the language must be specific,
by a writing, and conspicuous. [1993 ¢ 230 § 2A-303.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-304 Subsequent lease of goods by lessor.
(1) Subject to RCW 62A.2A-303, a subsequent lessee from
a lessor of goods under an existing lease contract obtains, to
the extent of the leasehold interest transferred, the leasehold
interest in the goods that the lessor had or had power to
transfer, and except as provided in subsection (2) of this
section and RCW 62A.2A-527(4), takes subject to the
existing lease contract. A lessor with voidable title has
power to transfer a good leasehold interest to a good faith
subsequent lessee for value, but only to the extent set forth
in the preceding sentence. If goods have been delivered
under a transaction of purchase, the lessor has that power
even though:

(a) The lessor’s transferor was deceived as to the
identity of the lessor;

(b) The delivery was in exchange for a check which is
later dishonored;

(c) It was agreed that the transaction was to be a “cash
sale"; or

(d) The delivery was procured through fraud punishable
as larcenous under the criminal law.

(2) A subsequent lessee in the ordinary course of
business from a lessor who is a merchant dealing in goods
of that kind to whom the goods were entrusted by the exist-
ing lessee of that lessor before the interest of the subsequent
lessee became enforceable against that lessor obtains, to the
extent of the leasehold interest transferred, all of that lessor’s
and the existing lessee’s rights to the goods, and takes free
of the existing lease contract.

(3) A subsequent lessee from the lessor of goods that
are subject to an existing lease contract and are covered by
a certificate of title issued under a statute of this state or of
another jurisdiction takes no greater rights than those
provided both by this section and by the certificate of title
statute. [1993 c 230 § 2A-304.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-305 Sale or sublease of goods by lessee. (1)
Subject to the provisions of RCW 62A.2A-303, a buyer or
sublessee from the lessee of goods under an existing lease
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contract obtains, to the extent of the interest transferred, the
leasehold interest in the goods that the lessee had or had
power to transfer, and except as provided in subsection (2)
of this section and RCW 62A.2A-511(4), takes subject to the
existing lease contract. A lessee with a voidable leasehold
interest has power to transfer a good leasehold interest to a
good faith buyer for value or a good faith sublessee for
value, but only to the extent set forth in the preceding
sentence. When goods have been delivered under a trans-
action of lease the lessee has that power even though:

(a) The lessor was deceived as to the identity of the
lessee;

(b) The delivery was in exchange for a check which is
later dishonored; or

(c) The delivery was procured through fraud punishable
as larcenous under the criminal law.

(2) A buyer in the ordinary course of business or a
sublessee in the ordinary course of business from a lessee
who is a merchant dealing in goods of that kind to whom the
goods were entrusted by the lessor obtains, to the extent of
the interest transferred, all of the lessor’s and lessee’s rights
to the goods, and takes free of the existing lease contract.

(3) A buyer or sublessee from the lessee of goods that
are subject to an existing lease contract and are covered by
a certificate of title issued under a statute of this state or of
another jurisdiction takes no greater rights than those
provided both by this section and by the certificate of title
statute. [1993 ¢ 230 § 2A-305.)

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-306 Priority of certain liens arising by
operation of law. If a person in the ordinary course of his
or her business furnishes services or materials with respect
to goods subject to a lease contract, a lien upon those goods
in the possession of that person given by statute or rule of
law for those materials or services takes priority over any
interest of the lessor or lessee under the lease contract or this
Article unless the lien is created by statute and the statute
provides otherwise or unless the lien is created by rule of
law and the rule of law provides otherwise. [1993 c 230 §
2A-306.]

Effective date—1993 ¢ 230: Sec RCW 62A.11-110.

62A.2A-307 Priority of liens arising by attachment
or levy on, security interests in, and other claims to
goods. (1) Except as otherwise provided in RCW 62A.2A-
306, a creditor of alessee takes subject to the lease contract.

(2) Except as otherwise provided in subsections (3) and
(4) of this section and in RCW 62A.2A-306 and 62A.2A-
308, a creditor of a lessor takes subject to the lease contract
unless:

(a) The creditor holds a lien that attached to the goods
before the lease contract became enforceable;

(b) The creditor holds a security interest in the goods
and the lessee did not give value and receive delivery of the
goods without knowledge of the security interest; or

(c) The creditor holds a security interest in the goods
which was perfected (RCW 62A.9-303) before the lease
contract became enforceable.

(3) A lessee in the ordinary course of business takes the
leasehold interest free of a security interest in the goods
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created by the lessor even though the security interest is
perfected (RCW 62A.9-303) and the lessee knows of its
existence.

(4) A lessee other than a lessee in the ordinary course
of business takes the leasehold interest free of a security
interest to the extent that it secures future advances made
after the secured party acquires knowledge of the lease or
more than forty-five days after the lease contract becomes
enforceable, whichever first occurs, unless the future
advances are made pursuant to a commitment entered into
without knowledge of the lease and before the expiration of
the forty-five day period. [1993 ¢ 230 § 2A-307.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-308 Special rights of creditors. (1) A
creditor of a lessor in possession of goods subject to a lease
contract may treat the lease contract as void if as against the
creditor retention of possession by the lessor is fraudulent
under any statute or rule of law, but retention of possession
in good faith and current course of trade by the lessor for a
commercially reasonable time after the lease contract
becomes enforceable is not fraudulent.

(2) Nothing in this Article impairs the rights of creditors
of a lessor if the lease contract (a) becomes enforceable, not
in current course of trade but in satisfaction of or as security
for a preexisting claim for money, security, or the like, and
(b) is made under circumstances which under any statute or
rule of law apart from this Article would constitute the
transaction a fraudulent transfer or voidable preference.

(3) A creditor of a seller may treat a sale or an identifi-
cation of goods to a contract for sale as void if as against the
creditor retention of possession by the seller is fraudulent
under any statute or rule of law, but retention of possession
of the goods pursuant to a lease contract entered into by the
seller as lessee and the buyer as lessor in connection with
the sale or identification of the goods is not fraudulent if the
buyer bought for value and in good faith. [1993 c 230 §
2A-308.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-309 Lessor’s and lessee’s rights when goods
become fixtures. (1) In this section:

(a) Goods are "fixtures” when they become so related to
particular real estate that an interest in them arises under real
estate law;

(b) A "fixture filing” is the filing, in the office where a
mortgage on the real estate would be filed or recorded, of a
financing statement covering goods that are or are to become
fixtures and conforming to the requirements of RCW 62A.9-
402(5);

(c) A lease is a "purchase money lease” unless the
lessee has possession or use of the goods or the right to
possession or use of the goods before the lease agreement is
enforceable;

(d) A mortgage is a "construction mortgage” to the
extent it secures an obligation incurred for the construction
of an improvement on land including the acquisition cost of
the land, if the recorded writing so indicates; and

(e) "Encumbrance” includes real estate mortgages and
other liens on real estate and all other rights in real estate
that are not ownership interests.
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(2) Under this Article a lease may be of goods that are
fixtures or may continue in goods that become fixtures, but
no lease exists under this Article of ordinary building
materials incorporated into an improvement on land.

(3) This Article does not prevent creation of a lease of
fixtures pursuant to real estate law.

(4) The perfected interest of a lessor of fixtures has
priority over a conflicting interest of an encumbrancer or
owner of the real estate if:

(a) The lease is a purchase money lease, the conflicting
interest of the encumbrancer or owner arises before the
goods become fixtures, the interest of the lessor is perfected
by a fixture filing before the goods become fixtures or
within twenty days thereafter, and the lessee has an interest
of record in the real estate or is in possession of the real es-
tate; or

(b) The interest of the lessor is perfected by a fixture
filing before the interest of the encumbrancer or owner is of
record, the lessor’s interest has priority over any conflicting
interest of a predecessor in title of the encumbrancer or
owner, and the lessee has an interest of record in the real
estate or is in possession of the real estate.

(5) The interest of a lessor of fixtures, whether or not
perfected, has priority over the conflicting interest of an
encumbrancer or owner of the real estate if:

(a) The fixtures are readily removable factory or office
machines, readily removable equipment that is not primarily
used or leased for use in the operation of the real estate, or
readily removable replacements of domestic appliances that
are goods subject to a consumer lease, and before the goods
become fixtures the lease contract is enforceable; or

(b) The conflicting interest is a lien on the real estate
obtained by legal or equitable proceedings after the lease
contract is enforceable; or

(c) The encumbrancer or owner has consented in writing
to the lease or has disclaimed an interest in the goods as
fixtures; or

(d) The lessee has aright to remove the goods as
against the encumbrancer or owner. If the lessee’s right to
remove terminates, the priority of the interest of the lessor
continues for a reasonable time.

(6) Notwithstanding subsection (4)(a) of this section but
otherwise subject to subsections (4) and (5) of this section,
the interest of a lessor of fixtures, including the lessor’s
residual interest, is subordinate to the conflicting interest of
an encumbrancer of the real estate under a construction
mortgage recorded before the goods become fixtures if the
goods become fixtures before the completion of the construc-
tion. To the extent given to refinance a construction
mortgage, the conflicting interest of an encumbrancer of the
real estate under a mortgage has this priority to the same
extent as the encumbrancer of the real estate under the
construction mortgage.

(7) In cases not within the preceding subsections,
priority between the interest of a lessor of fixtures, including
the lessor’s residual interest, and the conflicting interest of
an encumbrancer or owner of the real estate who is not the
lessee is determined by the priority rules governing con-
flicting interests in real estate.

(8) If the interest of a lessor of fixtures, including the
lessor’s residual interest, has priority over all conflicting
interests of all owners and encumbrancers of the real estate,
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the lessor or the lessee may (a) on default, expiration,
termination, or cancellation of the lease agreement but
subject to the lease agreement and this Article, or (b) if
necessary to enforce other rights and remedies of the lessor
or lessee under this Article, remove the goods from the real
estate, free and clear of all conflicting interests of all owners
and encumbrancers of the real estate, but the lessor or lessee
must reimburse any encumbrancer or owner of the real estate
who is not the lessee and who has not otherwise agreed for
the cost of repair of any physical injury, but not for any
diminution in value of the real estate caused by the absence
of the goods removed or by any necessity of replacing them.
A person entitled to reimbursement may refuse permission
to remove until the party seeking removal gives adequate
security for the performance of this obligation.

(9) Even though the lease agreement does not create a
security interest, the interest of a lessor of fixtures, including
the lessor’s residual interest, is perfected by filing a financ-
ing statement as a fixture filing for leased goods that are or
are to become fixtures in accordance with the relevant
provisions of the Article on Secured Transactions, Article
62A.9 RCW. [1993 c 230 § 2A-309.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-310 Lessor’s and lessee’s rights when goods
become accessions. (1) Goods are “accessions” when they
are installed in or affixed to other goods.

(2) The interest of a lessor or a lessee under a lease
contract entered into before the goods became accessions is
superior to all interests in the whole except as stated in
subsection (4) of this section.

(3) The interest of a lessor or a lessee under a lease
contract entered into at the time or after the goods became
accessions is superior to all subsequently acquired interests
in the whole except as stated in subsection (4) of this section
but is subordinate to interests in the whole existing at the
time the lease contract was made unless the holders of such
interests in the whole have in writing consented to the lease,
or disclaimed an interest in the goods as part of the whole,
or the accession is leased under tariff No. 74 for residential
conversion burners leased by a natural gas utility.

(4) Unless the accession is leased under tariff No. 74 for
residential conversion burners leased by a natural gas utility,
the interest of a lessor or a lessee under a lease contract de-
scribed in subsection (2) or (3) of this section is subordinate
to the interest of:

(a) A buyer in the ordinary course of business or a
lessee in the ordinary course of business of any interest in
the whole acquired after the goods became accessions; or

(b) A creditor with a security interest in the whole
perfected before the lease contract was made to the extent
that the creditor makes subsequent advances without knowl-
edge of the lease contract.

(5) When under subsections (2) or (3) and (4) of this
section a lessor or a lessee of accessions holds an interest
that is superior to all interests in the whole, the lessor or the
lessee may (a) on default, expiration, termination, or
cancellation of the lease contract by the other party but sub-
ject to the provisions of the lease contract and this Article,
or (b) if necessary to enforce his or her other rights and
remedies under this Article, remove the goods from the
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whole, free and clear of all interests in the whole, but he or
she must reimburse any holder of an interest in the whole
who is not the lessee and who has not otherwise agreed for
the cost of repair of any physical injury but not for any
diminution in value of the whole caused by the absence of
the goods removed or by any necessity for replacing them.
A person entitled to reimbursement may refuse permission
to remove until the party seeking removal gives adequate
security for the performance of this obligation. [1993 c 230
§ 2A-310.]
Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-311 Priority subject to subordination.
Nothing in this Article prevents subordination by agreement
by any person entitled to priority. [1993 ¢ 230 § 2A-311.]
Effective date—1993 c 230: See RCW 62A.11-110.

PART 4
PERFORMANCE OF LEASE CONTRACT:
REPUDIATED, SUBSTITUTED, AND EXCUSED

62A.2A-401 Insecurity: Adequate assurance of
performance. (1) A lease contract imposes an obligation on
each party that the other’s expectation of receiving due
performance will not be impaired.

(2) If reasonable grounds for insecurity arise with
respect to the performance of either party, the insecure party
may demand in writing adequate assurance of due perfor-
mance. Until the insecure party receives that assurance, if
commercially reasonable the insecure party may suspend any
performance for which he or she has not already received the
agreed return.

(3) A repudiation of the lease contract occurs if assur-
ance of due performance adequate under the circumstances
of the particular case is not provided to the insecure party
within a reasonable time, not to exceed thirty days after
receipt of a demand by the other party.

(4) Between merchants, the reasonableness of grounds
for insecurity and the adequacy of any assurance offered
must be determined according to commercial standards.

(5) Acceptance of any nonconforming delivery or
payment does not prejudice the aggrieved party’s right to
demand adequate assurance of future performance. [1993 ¢
230 § 2A-401.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-402 Anticipatory repudiation. If either party
repudiates a lease contract with respect to a performance not
yet due under the lease contract, the loss of which perfor-
mance will substantially impair the value of the lease
contract to the other, the aggrieved party may:

(a) For a commercially reasonable time, await retraction
of repudiation and performance by the repudiating party;

(b) Make demand pursuant to RCW 62A.2A-401 and
await assurance of future performance adequate under the
circumstances of the particular case; or

(c) Resort to any right or remedy upon default under the
lease contract or this Article, even though the aggrieved
party has notified the repudiating party that the aggrieved
party would await the repudiating party’s performance and
assurance and has urged retraction. In addition, whether or
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not the aggrieved party is pursuing one of the foregoing
remedies, the aggrieved party may suspend performance or,
if the aggrieved party is the lessor, proceed in accordance
with the provisions of this Article on the lessor’s right to
identify goods to the lease contract notwithstanding default
or to salvage unfinished goods (RCW 62A.2A-524). [1993
c 230 § 2A-402.]
Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-403 Retraction of anticipatory repudiation.
(1) Until the repudiating party’s next performance is due, the
repudiating party can retract the repudiation unless, since the
repudiation, the aggrieved party has canceled the lease
contract or materially changed the aggrieved party’s position
or otherwise indicated that the aggrieved party considers the
repudiation final.

(2) Retraction may be by any method that clearly
indicates to the aggrieved party that the repudiating party
intends to perform under the lease contract and includes any
assurance demanded under RCW 62A.2A-401.

(3) Retraction reinstates a repudiating party’s rights
under a lease contract with due excuse and allowance to the
aggrieved party for any delay occasioned by the repudiation.
[1993 ¢ 230 § 2A-403.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-404 Substituted performance. (1) If without
fault of the lessee, the lessor and the supplier, the agreed
berthing, loading, or unloading facilities fail or the agreed
type of carrier becomes unavailable or the agreed manner of
delivery otherwise becomes commercially impracticable, but
a commercially reasonable substitute is available, the
substitute performance must be tendered and accepted.

(2) If the agreed means or manner of payment fails
because of domestic or foreign governmental regulation:

(a) The lessor may withhold or stop delivery or cause
the supplier to withhold or stop delivery unless the lessee
provides a means or manner of payment that is commercially
a substantial equivalent; and

(b) If delivery has already been taken, payment by the
means or in the manner provided by the regulation discharg-
es the lessee’s obligation unless the regulation is discrimina-
tory, oppressive, or predatory. [1993 ¢ 230 § 2A-404.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-405 Excused performance. Subject to RCW
62A.2A-404 on substituted performance, the following rules
apply:

(a) Delay in delivery or nondelivery in whole or in part
by a lessor or a supplier who complies with subsections (b)
and (c) of this section is not a default under the lease
contract if performance as agreed has been made impractica-
ble by the occurrence of a contingency the nonoccurrence of
which was a basic assumption on which the lease contract
was made or by compliance in good faith with any applica-
ble foreign or domestic governmental regulation or order,
whether or not the regulation or order later proves to be
invalid.

(b) If the causes mentioned in subsection (a) of this
section affect only part of the lessor’s or the supplier’s
capacity to perform, he or she shall allocate production and
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deliveries among his or her customers but at his or her
option may include regular customers not then under contract
for sale or lease as well as his or her own requirements for
further manufacture. He or she may so allocate in any
manner that is fair and reasonable.

(c) The lessor seasonably shall notify the lessee and in
the case of a finance lease the supplier seasonably shall
notify the lessor and the lessee, if known, that there will be
delay or nondelivery and, if allocation is required under
subsection (b) of this section, of the estimated quota thus
made available for the lessee. [1993 ¢ 230 § 2A-405.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-406 Procedure on excused performance.
(1) If the lessee receives notification of a material or
indefinite delay or an allocation justified under RCW
62A.2A-405, the lessee may by written notification to the
lessor as to any goods involved, and with respect to all of
the goods if under an installment lease contract the value of
the whole lease contract is substantially impaired (RCW
62A.2A-510):

(a) Terminate the lease contract (RCW 62A.2A-505(2));
or

(b) Except in a finance lease, modify the lease contract
by accepting the available quota in substitution, with due
allowance from the rent payable for the balance of the lease
term for the deficiency but without further right against the
lessor.

(2) If, after receipt of a notification from the lessor
under RCW 62A.2A-405, the lessee fails so to modify the
lease agreement within a reasonable time not exceeding
thirty days, the lease contract lapses with respect to any
deliveries affected. [1993 ¢ 230 § 2A-406.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-407 Irrevocable promises: Finance leases.
(1) In the case of a finance lease, the lessee’s promises
under the lease contract become irrevocable and independent
upon the lessee’s acceptance of the goods.

(2) A promise that has become irrevocable and indepen-
dent under subsection (1) of this section:

(a) Is effective and enforceable between the parties, and
by or against third parties including assignees of the parties;
and

(b) Is not subject to cancellation, termination, modifi-
cation, repudiation, excuse, or substitution without the
consent of the party to whom the promise runs.

(3) This section does not affect the validity under any
other law of a covenant in any lease contract making the
lessee’s promises irrevocable and independent upon the
lessee’s acceptance of the goods. [1993 ¢ 230 § 2A-407.]

Effective date—1993 c 230: See RCW 62A.11-110.

PART 5
A. DEFAULT IN GENERAL

62A.2A-501 Default: Procedure. (1) Whether the
lessor or the lessee is in default under a lease contract is
determined by the lease agreement and this Article.

(2) If the lessor or the lessee is in default under the
lease contract, the party seeking enforcement has rights and
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remedies as provided in this Article and, except as limited
by this Article, as provided in the lease agreement.

(3) If the lessor or the lessee is in default under the
lease contract, the party seeking enforcement may reduce the
party’s claim to judgment, or otherwise enforce the lease
contract by self help or any available judicial procedure or
nonjudicial procedure, including administrative proceeding,
arbitration, or the like, in accordance with this Article.

(4) Except as otherwise provided in RCW 62A.1-106(1)
or this Article or the lease agreement, the rights and reme-
dies referred to in subsections (2) and (3) of this section are
cumulative.

(5) If the lease agreement covers both real property and
goods, the party seeking enforcement may proceed under this
Part 5 as to the goods, or under other applicable law as to
both the real property and the goods in accordance with that
party’s rights and remedies in respect of the real property, in
which case this Part 5 does not apply. [1993 ¢ 230 § 2A-
501.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-502 Notice after default. Except as other-
wise provided in this Article or the lease agreement, the
lessor or lessee in default under the lease contract is not
entitled to notice of default or notice of enforcement from
the other party to the lease agreement. [1993 c 230 § 2A-
502.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-503 Modification or impairment of rights
and remedies. (1) Except as otherwise provided in this
Article, the lease agreement may include rights and remedies
for default in addition to or in substitution for those provided
in this Article and may limit or alter the measure of damages
recoverable under this Article.

(2) Resort to a remedy provided under this Article or in
the lease agreement is optional unless the remedy is express-
ly agreed to be exclusive. If circumstances cause an
exclusive or limited remedy to fail of its essential purpose,
or provision for an exclusive remedy is unconscionable,
remedy may be had as provided in this Article.

(3) Consequential damages may be liquidated under
RCW 62A.2A-504, or may otherwise be limited, altered, or
excluded unless the limitation, alteration, or exclusion is
unconscionable. Limitation, alteration, or exclusion of
consequential damages for injury to the person in the case of
consumer goods is prima facie unconscionable but limitation,
alteration, or exclusion of damages where the loss is com-
mercial is not prima facie unconscionable.

(4) Rights and remedies on default by the lessor or the
lessee with respect to any obligation or promise collateral or
ancillary to the lease contract are not impaired by this
Article. [1993 ¢ 230 § 2A-503 ]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-504 Liquidation of damages. (1) Damages
payable by either party for default, or any other act or
omission, including indemnity for loss or diminution of
anticipated tax benefits or loss or damage to lessor’s residual
interest, may be liquidated in the lease agreement but only
at an amount or by a formula that is reasonable in light of
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the then anticipated harm caused by the default or other act
or omission.

(2) If the lease agreement provides for liquidation of
damages, and such provision does not comply with subsec-
tion (1) of this section, or such provision is an exclusive or
limited remedy that circumstances cause to fail of its
essential purpose, remedy may be had as provided in this
Article.

(3) If the lessor justifiably withholds or stops delivery
of goods because of the lessee’s default or insolvency (RCW
62A.2A-525 or 62A.2A-526), the lessee is entitled to
restitution of any amount by which the sum of his or her
payments exceeds:

(a) The amount to which the lessor is entitled by virtue
of terms liquidating the lessor’s damages in accordance with
subsection (1) of this section; or

(b) In the absence of those terms, twenty percent of the
then present value of the total rent the lessee was obligated
to pay for the balance of the lease term, or, in the case of a
consumer lease, the lesser of such amount or five hundred
dollars.

(4) A lessee’s right to restitution under subsection (3) of
this section is subject to offset to the extent the lessor
establishes:

(a) A right to recover damages under the provisions of
this Article other than subsection (1) of this section; and

(b) The amount or value of any benefits received by the
lessee directly or indirectly by reason of the lease contract.
[1993 c 230 § 2A-504.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-505 Cancellation and termination and effect
of cancellation, termination, rescission, or fraud on rights
and remedies. (1) On cancellation of the lease contract, all
obligations that are still executory on both sides are dis-
charged, but any right based on prior default or performance
survives, and the cancelling party also retains any remedy
for default of the whole lease contract or any unperformed
balance.

(2) On termination of the lease contract, all obligations
that are still executory on both sides are discharged but any
right based on prior default or performance survives.

(3) Unless the contrary intention clearly appears,
expressions of "cancellation,” “rescission,” or the like of the
lease contract may not be construed as a renunciation or
discharge of any claim in damages for an antecedent default.

(4) Rights and remedies for material misrepresentation
or fraud include all rights and remedies available under this
Article for default.

(5) Neither rescission nor a claim for rescission of the
lease contract nor rejection or return of the goods may bar
or be deemed inconsistent with a claim for damages or other
right or remedy. [1993 c 230 § 2A-505.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-506 Statute of limitations. (1) An action for
default under a lease contract, including breach of warranty
or indemnity, must be commenced within four years after the
cause of action accrued. By the original lease contract the
parties may reduce the period of limitation to not less than
one year.
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(2) A cause of action for default accrues when the act
or omission on which the default or breach of warranty is
based is or should have been discovered by the aggrieved
party, or when the default occurs, whichever is later. A
cause of action for indemnity accrues when the act or
omission on which the claim for indemnity is based is or
should have been discovered by the indemnified party,
whichever is later.

(3) If an action commenced within the time limited by
subsection (1) of this section is so terminated as to leave
available a remedy by another action for the same default or
breach of warranty or indemnity, the other action may be
commenced after the expiration of the time limited and
within six months after the termination of the first action
unless the termination resulted from voluntary discontinuance
or from dismissal for failure or neglect to prosecute.

(4) This section does not alter the law on tolling of the
statute of limitations nor does it apply to causes of action
that have accrued before this Article becomes effective.
{1993 c 230 § 2A-506.)

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-507 Proof of market rent: Time and place.
(1) Damages based on market rent (RCW 62A.2A-519 or
62A.2A-528) are determined according to the rent for the
use of the goods concerned for a lease term identical to the
remaining lease term of the original lease agreement and
prevailing at the times specified in RCW 62A.2A-519 and
62A.2A-528.

(2) If evidence of rent for the use of the goods con-
cerned for a lease term identical to the remaining lease term
of the original lease agreement and prevailing at the times or
places described in this Article is not readily available, the
rent prevailing within any reasonable time before or after the
time described or at any other place or for a different lease
term which in commercial judgment or under usage of trade
would serve as a reasonable substitute for the one described
may be used, making any proper allowance for the differ-
ence, including the cost of transporting the goods to or from
the other place.

(3) Evidence of a relevant rent prevailing at a time or
place or for a lease term other than the one described in this
Article offered by one party is not admissible unless and
until he or she has given the other party notice the court
finds sufficient to prevent unfair surprise.

(4) If the prevailing rent or value of any goods regularly
leased in any established market is in issue, reports in
official publications or trade journals or in newspapers or
periodicals of general circulation published as the reports of
that market are admissible in evidence. The circumstances
of the preparation of the report may be shown to affect its
weight but not its admissibility. [1993 ¢ 230 § 2A-507.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

B. DEFAULT BY LESSOR

62A.2A-508 Lessee’s remedies. (1) If a lessor fails
to deliver the goods in conformity to the lease contract
(RCW 62A.2A-509) or repudiates the lease contract (RCW
62A.2A-402), or a lessee rightfully rejects the goods (RCW
62A.2A-509) or justifiably revokes acceptance of the goods
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(RCW 62A.2A-517), then with respect to any goods in-
volved, and with respect to all of the goods if under an
installment lease contract the value of the whole lease
contract is substantially impaired (RCW 62A.2A-510), the
lessor is in default under the lease contract and the lessee
may:
(a) Cancel the lease contract (RCW 62A.2A-505(1));
(b) Recover so much of the rent and security as has
been paid and which is just under the circumstances;

(c) Cover and recover damages as to all goods affected
whether or not they have been identified to the lease contract
(RCW 62A2A-518 and 62A.2A-520), or recover damages
for nondelivery (RCW 62A.2A-519 and 62A.2A-520),

(d) Exercise any other rights or pursue any other
remedies provided in the lease contract.

(2) If a lessor fails to deliver the goods in conformity to
the lease contract or repudiates the lease contract, the lessee
may also:

(a) If the goods have been identified, recover them
(RCW 62A.2A-522); or

(b) In a proper case, obtain specific performance or
replevy the goods (RCW 62A.2A-521).

(3) If a lessor is otherwise in default under a lease
contract, the lessee may exercise the rights and pursue the
remedies provided in the lease contract, which may include
a right to cancel the lease, and in RCW 62A.2A-519(3).

(4) If a lessor has breached a warranty, whether express
or implied, the lessee may recover damages (RCW 62A2A-
519(4)).

(5) On rightful rejection or justifiable revocation of
acceptance, a lessee has a security interest in goods in the
lessee’s possession or control for any rent and security that
has been paid and any expenses reasonably incurred in their
inspection, receipt, transportation, and care and custody and
may hold those goods and dispose of them in good faith and
in a commercially reasonable manner, subject to RCW
62A.2A-527(5).

(6) Subject to the provisions of RCW 62A.2A-407, a
lessee, on notifying the lessor of the lessee’s intention to do
so, may deduct all or any part of the damages resulting from
any default under the lease contract from any part of the rent
still due under the same lease contract. [1993 ¢ 230 § 2A-
508.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-509 Lessee’s rights on improper delivery;
rightful rejection. (1) Subject to the provisions of RCW
62A.2A-510 on default in installment lease contracts, if the
goods or the tender or delivery fail in any respect to conform
to the lease contract, the lessee may reject or accept the
goods or accept any commercial unit or units and reject the
rest of the goods.

(2) Rejection of goods is ineffective unless it is within
a reasonable time after tender or delivery of the goods and
the lessee seasonably notifies the lessor. [1993 ¢ 230 § 2A-
509.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-510 Installment lease contracts: Rejection
and default. (1) Under an installment lease contract a
lessee may reject any delivery that is nonconforming if the
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nonconformity substantially impairs the value of that
delivery and cannot be cured or the nonconformity is a
defect in the required documents; but if the nonconformity
does not fall within subsection (2) of this section and the
lessor or the supplier gives adequate assurance of its cure,
the lessee must accept that delivery.

(2) Whenever nonconformity or default with respect to
one or more deliveries substantially impairs the value of the
installment lease contract as a whole there is a default with
respect to the whole. But, the aggrieved party reinstates the
installment lease contract as a whole if the aggrieved party
accepts a nonconforming delivery without seasonably
notifying of cancellation or brings an action with respect
only to past deliveries or demands performance as to future
deliveries. [1993 c 230 § 2A-510.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-511 Merchant lessee’s duties as to rightfully
rejected goods. (1) Subject to any security interest of a
lessee (RCW 62A.2A-508(5)), if a lessor or a supplier has
no agent or place of business at the market of rejection, a
merchant lessee, after rejection of goods in his or her
possession or control, shall follow any reasonable instruc-
tions received from the lessor or the supplier with respect to
the goods. In the absence of those instructions, a merchant
lessee shall make reasonable efforts to sell, lease, or other-
wise dispose of the goods for the lessor’s account if they
threaten to decline in value speedily. Instructions are not
reasonable if on demand indemnity for expenses is not
forthcoming.

(2) If a merchant lessee, under subsection (1) of this
section, or any other lessee (RCW 62A.2A-512) disposes of
goods, he or she is entitled to reimbursement either from the
lessor or the supplier or out of the proceeds for reasonable
expenses of caring for and disposing of the goods and, if the
expenses include no disposition commission, to such com-
mission as is usual in the trade, or if there is none, to a
reasonable sum not exceeding ten percent of the gross
proceeds.

(3) In complying with this section or RCW 62A2A-512,
the lessee is held only to good faith. Good faith conduct
hereunder is neither acceptance or conversion nor the basis
of an action for damages.

(4) A purchaser who purchases in good faith from a
lessee pursuant to this section or RCW 62A.2A-512 takes the
goods free of any rights of the lessor and the supplier even
though the lessee fails to comply with one or more of the
requirements of this Article. [1993 ¢ 230 § 2A-511.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-512 Lessee’s duties as to rightfully rejected
goods. (1) Except as otherwise provided with respect to
goods that threaten to decline in value speedily (RCW
62A.2A-511) and subject to any security interest of a lessee
(RCW 62A.2A-508(9)):

(a) The lessee, after rejection of goods in the lessee’s
possession, shall hold them with reasonable care at the
lessor’s or the supplier’s disposition for a reasonable time
after the lessee’s seasonable notification of rejection;

(b) If the lessor or the supplier gives no instructions
within a reasonable time after notification of rejection, the
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lessee may store the rejected goods for the lessor’s or the
supplier’s account or ship them to the lessor or the supplier
or dispose of them for the lessor’s or the supplier’s account
with reimbursement in the manner provided in RCW
62A.2A-511; but

(c) The lessee has no further obligations with regard to
goods rightfully rejected.

(2) Action by the lessee pursuant to subsection (1) of
this section is not acceptance or conversion. [1993 ¢ 230 §
2A-512.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-513 Cure by lessor of improper tender or
delivery; replacement. (1) If any tender or delivery by the
lessor or the supplier is rejected because nonconforming and
the time for performance has not yet expired, the lessor or
the supplier may seasonably notify the lessee of the lessor’s
or the supplier’s intention to cure and may then make a
conforming delivery within the time provided in the lease
contract.

(2) If the lessee rejects a nonconforming tender that the
lessor or the supplier had reasonable grounds to believe
would be acceptable with or without money allowance, the
lessor or the supplier may have a further reasonable time to
substitute a conforming tender if he or she seasonably
notifies the lessee. [1993 ¢ 230 § 2A-513.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-514 Waiver of lessee’s objections. (1) In
rejecting goods, a lessee’s failure to state a particular defect
that is ascertainable by reasonable inspection precludes the
lessee from relying on the defect to justify rejection or to
establish default:

(a) If, stated seasonably, the lessor or the supplier could
have cured it (RCW 62A2A-513); or

(b) Between merchants if the lessor or the supplier after
rejection has made a request in writing for a full and final
written statement of all defects on which the lessee proposes
to rely.

(2) A lessee’s failure to reserve rights when paying rent
or other consideration against documents precludes recovery
of the payment for defects apparent on the face of the
documents. [1993 c 230 § 2A-514.]

Effective date—1993 c 230: Sce RCW 62A.11-110.

62A.2A-515 Acceptance of goods. (1) Acceptance of
goods occurs after the lessee has had a reasonable opportuni-
ty to inspect the goods and:

(a) The lessee signifies or acts with respect to the goods
in a manner that signifies to the lessor or the supplier that
the goods are conforming or that the lessee will take or
retain them in spite of their nonconformity; or

(b) The lessee fails to make an effective rejection of the
goods (RCW 62A.2A-509(2)).

(2) Acceptance of a part of any commercial unit is
acceptance of that entire unit. [1993 ¢ 230 § 2A-515.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-516 Effect of acceptance of goods; notice of
default; burden of establishing default after acceptance;
notice of claim or litigation to person answerable over.
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(1) A lessee must pay rent for any goods accepted in accor-
dance with the lease contract, with due allowance for goods
rightfully rejected or not delivered.

(2) A lessee’s acceptance of goods precludes rejection
of the goods accepted. In the case of a finance lease, if
made with knowledge of a nonconformity, acceptance cannot
be revoked because of it. In any other case, if made with
knowledge of a nonconformity, acceptance cannot be
revoked because of it unless the acceptance was on the
reasonable assumption that the nonconformity would be
seasonably cured. Acceptance does not of itself impair any
other remedy provided by this Article or the lease agreement
for nonconformity.

(3) If a tender has been accepted:

(a) Within a reasonable time after the lessee discovers
or should have discovered any default, the lessee shall notify
the lessor and the supplier, if any, or be barred from any
remedy against the party not notified;

(b) Except in the case of a consumer lease, within a
reasonable time after the lessee receives notice of litigation
for infringement or the like (RCW 62A2A-211) the lessee
shall notify the lessor or be barred from any remedy over for
liability established by the litigation; and

(c) The burden is on the lessee to establish any default.

(4) If a lessee is sued for breach of a warranty or other
obligation for which a lessor or a supplier is answerable over
the following apply:

(a) The lessee may give the lessor or the supplier, or
both, written notice of the litigation. If the notice states that
the person notified may come in and defend and that if the
person notified does not do so that person will be bound in
any action against that person by the lessee by any deter-
mination of fact common to the two litigations, then unless
the person notified after seasonable receipt of the notice does
come in and defend that person is so bound.

(b) The lessor or the supplier may demand in writing
that the lessee turn over control of the litigation including
settlement if the claim is one for infringement or the like
(RCW 62A.2A-211) or else be barred from any remedy
over. If the demand states that the lessor or the supplier
agrees to bear all expense and to satisfy any adverse judg-
ment, then unless the lessee after seasonable receipt of the
demand does turn over control the lessee is so barred.

(5) Subsections (3) and (4) of this section apply to any
obligation of a lessee to hold the lessor or the supplier
harmless against infringement or the like (RCW 62A.2A-
211). [1993 ¢ 230 § 2A-516.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-517 Revocation of acceptance of goods. (1)
A lessee may revoke acceptance of a lot or commercial unit
whose nonconformity substantially impairs its value to the
lessee if the lessee has accepted it:

(a) Except in the case of a finance lease, on the reason-
able assumption that its nonconformity would be cured and
it has not been seasonably cured; or

(b) Without discovery of the nonconformity if the
lessee’s acceptance was reasonably induced either by the
lessor’s assurances or, except in the case of a finance lease,
by the difficulty of discovery before acceptance.
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(2) Except in the case of a finance lease, a lessee may
revoke acceptance of a lot or commercial unit if the lessor
defaults under the lease contract and the default substantially
impairs the value of that lot or commercial unit to the lessee.

(3) If the lease agreement so provides, the lessee may
revoke acceptance of a lot or commercial unit because of
other defaults by the lessor.

(4) Revocation of acceptance must occur within a
reasonable time after the lessee discovers or should have
discovered the ground for it and before any substantial
change in condition of the goods which is not caused by the
nonconformity. Revocation is not effective until the lessee
notifies the lessor.

(5) A lessee who so revokes has the same rights and
duties with regard to the goods involved as if the lessee had
rejected them. [1993 ¢ 230 § 2A-517.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-518 Cover; substitute goods. (1) After a
default by a lessor under the lease contract of the type
described in (RCW 62A.2A-508(1)), or, if agreed, after other
default by the lessor, the lessee may cover by making any
purchase or lease of or contract to purchase or lease goods
in substitution for those due from the lessor.

(2) Except as otherwise provided with respect to
damages liquidated in the lease agreement (RCW 62A.2A-
504) or otherwise determined pursuant to agreement of the
parties (RCW 62A.1-102(3) and 62A.2A-503), if a lessee’s
cover is by a lease agreement substantially similar to the
original lease agreement and the new lease agreement is
made in good faith and in a commercially reasonable
manner, the lessee may recover from the lessor as damages
(i) the present value, as of the date of the commencement of
the term of the new lease agreement, of the rent under the
new lease applicable to that period of the new lease term
which is comparable to the then remaining term of the
original lease agreement minus the present value as of the
same date of the total rent for the then remaining lease term
of the original lease agreement, and (ii) any incidental or
consequential damages, less expenses saved in consequence
of the lessor’s default.

(3) If a lessee’s cover is by lease agreement that for any
reason does not qualify for treatment under subsection (2) of
this section, or is by purchase or otherwise, the lessee may
recover from the lessor as if the lessee had elected not to
cover and RCW 62A.2A-519 governs. [1993 c 230 § 2A-
518.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-519 Lessee’s damages for nondelivery,
repudiation, default, and breach of warranty in regard to
accepted goods. (1) Except as otherwise provided with
respect to damages liquidated in the lease agreement (RCW
62A.2A-504) or otherwise determined pursuant to agreement
of the parties (RCW 62A.1-102(3)), if a lessee elects not to
cover or a lessee elects to cover and the cover is by lease
agreement that for any reason does not qualify for treatment
under RCW 62A.2A-518(2), or is by purchase or otherwise,
the measure of damages for nondelivery or repudiation by
the lessor or for rejection or revocation of acceptance by the
lessee is the present value, as of the date of the default, of
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the then market rent minus the present value as of the same
date of the original rent, computed for the remaining lease
term of the original lease agreement, together with incidental
and consequential damages, less expenses saved in conse-
quence of the lessor’s default.

(2) Market rent is to be determined as of the place for
tender or, in cases of rejection after arrival or revocation of
acceptance, as of the place of arrival.

(3) Except as otherwise agreed, if the lessee has
accepted goods and given notification (RCW 62A.2A-
516(3)), the measure of damages for nonconforming tender
or delivery or other default by a lessor is the loss resulting
in the ordinary course of events from the lessor’s default as
determined in any manner that is reasonable together with
incidental and consequential damages, less expenses saved in
consequence of the lessor’s default.

(4) Except as otherwise agreed, the measure of damages
for breach of warranty is the present value at the time and
place of acceptance of the difference between the value of
the use of the goods accepted and the value if they had been
as warranted for the lease term, unless special circumstances
show proximate damages of a different amount, together
with incidental and consequential damages, less expenses
saved in consequence of the lessor’s default or breach of
warranty. [1993 c 230 § 2A-519.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-520 Lessee’s incidental and consequential
damages. (1) Incidental damages resulting from a lessor’s
default include expenses reasonably incurred in inspection,
receipt, transportation, and care and custody of goods
rightfully rejected or goods the acceptance of which is
justifiably revoked, any commercially reasonable charges,
expenses or commissions in connection with effecting cover,
and any other reasonable expense incident to the default.

(2) Consequential damages resulting from a lessor’s
default include:

(a) Any loss resulting from general or particular
requirements and needs of which the lessor at the time of
contracting had reason to know and which could not reason-
ably be prevented by cover or otherwise; and

(b) Injury to person or property proximately resulting
from any breach of warranty. [1993 ¢ 230 § 2A-520.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-521 Lessee’s right to specific performance
or replevin. (1) Specific performance may be decreed if the
goods are unique or in other proper circumstances.

(2) A decree for specific performance may include any
terms and conditions as to payment of the rent, damages, or
other relief that the court deems just.

(3) A lessee has a right of replevin, detinue, sequestra-
tion, claim and delivery, or the like for goods identified to
the lease contract if after reasonable effort the lessee is
unable to effect cover for those goods or the circumstances
reasonably indicate that the effort will be unavailing. (1993
c 230 § 2A-521)]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-522 Lessee’s right to goods on lessor’s
insolvency. (1) Subject to subsection (2) of this section and
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even though the goods have not been shipped, a lessee who
has paid a part or all of the rent and security for goods
identified to a lease contract (RCW 62A.2A-217) on making
and keeping good a tender of any unpaid portion of the rent
and security due under the lease contract may recover the
goods identified from the lessor if the lessor becomes
insolvent within ten days after receipt of the first installment
of rent and security.

(2) A lessee acquires the right to recover goods identi-
fied to a lease contract only if they conform to the lease
contract. [1993 c 230 § 2A-522)]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

C. DEFAULT BY LESSEE

62A.2A-523 Lessor’s remedies. (1) If a lessee
wrongfully rejects or revokes acceptance of goods or fails to
make a payment when due or repudiates with respect to a
part or the whole, then, with respect to any goods involved,
and with respect to all of the goods if under an installment
lease contract the value of the whole lease contract is
substantially impaired (RCW 62A.2A-510), the lessee is in
default under the lease contract and the lessor may:

(a) Cancel the lease contract (RCW 62A.2A-505(1));

(b) Proceed respecting goods not identified to the lease
contract (RCW 62A.2A-524),

(c) Withhold delivery of the goods and take possession
of goods previously delivered (RCW 62A.2A-525);

(d) Stop delivery of the goods by any bailee (RCW
62A.2A-526);

(e) Dispose of the goods and recover damages (RCW
62A.2A-527), or retain the goods and recover damages
(RCW 62A.2A-528), or in a proper case recover rent (RCW
62A.2A-529),

(f) Exercise any other rights or pursue any other
remedies provided in the lease contract.

(2) If a lessor does not fully exercise a right or obtain
aremedy to which the lessor is entitled under subsection (1)
of this section, the lessor may recover the loss resulting in
the ordinary course of events from the lessee’s default as
determined in any reasonable manner, together with inci-
dental damages, less expenses saved in consequence of the
lessee’s default.

(3) If a lessee is otherwise in default under a lease
contract, the lessor may exercise the rights and pursue the
remedies provided in the lease contract, which may include
a right to cancel the lease. In addition, unless otherwise
provided in the lease contract:

(a) If the default substantially impairs the value of the
lease contract to the lessor, the lessor may exercise the rights
and pursue the remedies provided in subsection (1) or (2) of
this section; or

(b) If the default does not substantially impair the value
of the lease contract to the lessor, the lessor may recover as
provided in subsection (2) of this section. [1993 ¢ 230 §
2A-523.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-524 Lessor’s right to identify goods to lease
contract. (1) After default by the lessee under the lease
contract of the type described in RCW 62A.2A-523 (1) or
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(3)(a) or, if agreed, after other default by the lessee, the
lessor may:

(a) Identify to the lease contract conforming goods not
already identified if at the time the lessor learned of the
default they were in the lessor’s or the supplier’s possession
or control; and

(b) Dispose of goods (RCW 62A.2A-527(1)) that
demonstrably have been intended for the particular lease
contract even though those goods are unfinished.

(2) If the goods are unfinished, in the exercise of
reasonable commercial judgment for the purposes of avoid-
ing loss and of effective realization, an aggrieved lessor or
the supplier may either complete manufacture and wholly
identify the goods to the lease contract or cease manufacture
and lease, sell, or otherwise dispose of the goods for scrap
or salvage value or proceed in any other reasonable manner.
[1993 c 230 § 2A-524.)

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-525 Lessor’s right to possession of goods.
(1) If a lessor discovers the lessee to be insolvent, the lessor
may refuse to deliver the goods.

(2) After a default by the lessee under the lease contract
of the type described in RCW 62A.2A-523 (1) or (3)(a) or,
if agreed, after other default by the lessee, the lessor has the
right to take possession of the goods. If the lease contract
so provides, the lessor may require the lessee to assemble
the goods and make them available to the lessor at a place
to be designated by the lessor which is reasonably conve-
nient to both parties. Without removal, the lessor may
render unusable any goods employed in trade or business,
and may dispose of goods on the lessee’s premises (RCW
62A2A-527).

(3) The lessor may proceed under subsection (2) of this
section without judicial process if it can be done without
breach of the peace or the lessor may proceed by action.
[1993 ¢ 230 § 2A-525.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-526 Lessor’s stoppage of delivery in transit
or otherwise. (1) A lessor may stop delivery of goods in
the possession of a carrier or other bailee if the lessor
discovers the lessee to be insolvent and may stop delivery of
carload, truckload, planeload, or larger shipments of express
or freight if the lessee repudiates or fails to make a payment
due before delivery, whether for rent, security, or otherwise
under the lease contract, or for any other reason the lessor
has a right to withhold or take possession of the goods.

(2) In pursuing its remedies under subsection (1) of this
section, the lessor may stop delivery until:

(a) Receipt of the goods by the lessee;

(b) Acknowledgment to the lessee by any bailee of the
goods, except a carrier, that the bailee holds the goods for
the lessee; or

(c) Such an acknowledgment to the lessee by a carrier
via reshipment or as warehouseman.

(3)(a) To stop delivery, a lessor shall so notify as to
enable the bailee by reasonable diligence to prevent delivery
of the goods.

(b) After notification, the bailee shall hold and deliver
the goods according to the directions of the lessor, but the
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lessor is liable to the bailee for any ensuing charges or
damages.

(c) A carrier who has issued a nonnegotiable bill of
lading is not obliged to obey a notification to stop received
from a person other than the consignor. [1993 c 230 § 2A-
526.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-527 Lessor’s rights to dispose of goods. (1)
After a default by a lessee under the lease contract of the
type described in RCW 62A.2A-523 (1) or (3)(a) or after the
lessor refuses to deliver or takes possession of goods (RCW
62A.2A-525 or 62A.2A-526), or, if agreed, after other
default by a lessee, the lessor may dispose of the goods
concerned or the undelivered balance thereof by lease, sale,
or otherwise.

(2) Except as otherwise provided with respect to
damages liquidated in the lease agreement (RCW 62A.2A-
504) or otherwise determined pursuant to agreement of the
parties (RCW 62A.1-102(3) and 62A.2A-503), if the
disposition is by lease agreement substantially similar to the
original lease agreement and the new lease agreement is
made in good faith and in a commercially reasonable
manner, the lessor may recover from the lessee as damages
(i) accrued and unpaid rent as of the date of the commence-
ment of the term of the new lease agreement, (ii) the present
value, as of the same date, of the total rent for the then
remaining lease term of the original lease agreement minus
the present value, as of the same date, of the rent under the
new lease agreement applicable to that period of the new
lease term which is comparable to the then remaining term
of the original lease agreement, and (iii) any incidental
damages allowed under RCW 62A.2A-530, less expenses
saved in consequence of the lessee’s default.

(3) If the lessor’s disposition is by lease agreement that
for any reason does not qualify for treatment under subsec-
tion (2) of this section, or is by sale or otherwise, the lessor
may recover from the lessee as if the lessor had elected not
to dispose of the goods and RCW 62A.2A-528 governs.

(4) A subsequent buyer or lessee who buys or leases
from the lessor in good faith for value as a result of a
disposition under this section takes the goods free of the
original lease contract and any rights of the original lessee
even though the lessor fails to comply with one or more of
the requirements of this Article.

(5) The lessor is not accountable to the lessee for any
profit made on any disposition. A lessee who has rightfully
rejected or justifiably revoked acceptance shall account to
the lessor for any excess over the amount of the lessee’s
security interest (RCW 62A.2A-508(5)). [1993 c 230 § 2A-
527

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-528 Lessor’s damages for nonacceptance,
failure to pay, repudiation, or other default. (1) Except
as otherwise provided with respect to damages liquidated in
the lease agreement (RCW 62A.2A-504) or otherwise
determined pursuant to agreement of the parties (RCW
62A.1-102(3) and 62A.2A-503), if a lessor elects to retain
the goods or a lessor elects to dispose of the goods and the
disposition is by lease agreement that for any reason does
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not qualify for treatment under RCW 62A.2A-527(2), or is
by sale or otherwise, the lessor may recover from the lessee
as damages for a default of the type described in RCW
62A.2A-523 (1) or (3)(a), or, if agreed, for other default of
the lessee, (i) accrued and unpaid rent as of the date of
default if the lessee has never taken possession of the goods,
or, if the lessee has taken possession of the goods, as of the
date the lessor repossesses the goods or an earlier date on
which the lessee makes a tender of the goods to the lessor,
(i) the present value as of the date determined under sub-
section (1)(i) of this section of the total rent for the then
remaining lease term of the original lease agreement minus
the present value as of the same date of the market rent at
the place where the goods are located computed for the same
lease term, and (iii) any incidental damages allowed under
RCW 62A.2A-530, less expenses saved in consequence of
the lessee’s default.

(2) If the measure of damages provided in subsection
(1) of this section is inadequate to put a lessor in as good a
position as performance would have, the measure of damag-
es is the present value of the profit, including reasonable
overhead, the lessor would have made from full performance
by the lessee, together with any incidental damages allowed
under RCW 62A.2A-530, due allowance for costs reasonably
incurred and due credit for payments or proceeds of disposi-
tion. [1993 ¢ 230 § 2A-528.]

Effective date—1993 c 230: See RCW 62A.11-110.

62A.2A-529 Lessor’s action for the rent. (1) After
default by the lessee under the lease contract of the type
described in RCW 62A.2A-523 (1) or (3)(a) or, if agreed,
after other default by the lessee, if the lessor complies with
subsection (2) of this section, the lessor may recover from
the lessee as damages:

(a) For goods accepted by the lessee and not repos-
sessed by or tendered to the lessor, and for conforming
goods lost or damaged within a commercially reasonable
time after risk of loss passes to the lessee (RCW 62A2A-
219), (i) accrued and unpaid rent as of the date of entry of
judgment in favor of the lessor, (ii) the present value as of
the same date of the rent for the then remaining lease term
of the lease agreement, and (iii) any incidental damages al-
lowed under RCW 62A.2A-530, less expenses saved in
consequence of the lessee’s default; and

(b) For goods identified to the lease contract if the
lessor is unable after reasonable effort to dispose of them at
a reasonable price or the circumstances reasonably indicate
that effort will be unavailing, (i) accrued and unpaid rent as
of the date of entry of judgment in favor of the lessor, (ii)
the present value as of the same date of the rent for the then
remaining lease term of the lease agreement, and (iii) any
incidental damages allowed under RCW 62A.2A-530, less
expenses saved in consequence of the lessee’s default.

(2) Except as provided in subsection (3) of this section,
the lessor shall hold for the lessee for the remaining lease
term of the lease agreement any goods that have been
identified to the lease contract and are in the lessor’s control.

(3) The lessor may dispose of the goods at any time
before collection of the judgment for damages obtained
pursuant to subsection (1) of this section. If the disposition
is before the end of the remaining lease term of the lease
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agreement, the lessor’s recovery against the lessee for
damages is governed by RCW 62A.2A-527 or 62A.2A-528,
and the lessor will cause an appropriate credit to be provided
against a judgment for damages to the extent that the amount
of the judgment exceeds the recovery available pursuant to
RCW 62A.2A-527 or 62A.2A-528.

(4) Payment of the judgment for damages obtained
pursuant to subsection (1) of this section entitles the lessee
to the use and possession of the goods not then disposed of
for the remaining lease term of and in accordance with the
lease agreement.

(5) After default by the lessee under the lease contract
of the type described in RCW 62A.2A-523 (1) or (3)(a) or,
if agreed, after other default by the lessee, a lessor who is
held not entitled to rent under this section must nevertheless
be awarded damages for nonacceptance under RCW
62A.2A-527 and 62A.2A-528. [1993 c 230 § 2A-529.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-530 Lessor’s incidental damages. Incidental
damages to an aggrieved lessor include any commercially
reasonable charges, expenses, or commissions incurred in
stopping delivery, in the transportation, care and custody of
goods after the lessee’s default, in connection with return or
disposition of the goods, or otherwise resulting from the
default. [1993 ¢ 230 § 2A-530.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.

62A.2A-531 Standing to sue third parties for injury
to goods. (1) If a third party so deals with goods that have
been identified to a lease contract as to cause actionable
injury to a party to the lease contract (a) the lessor has a
right of action against the third party, and (b) the lessee also
has a right of action against the third party if the lessee:

(i) Has a security interest in the goods;

(i1) Has an insurable interest in the goods; or

(i1i) Bears the risk of loss under the lease contract or
has since the injury assumed that risk as against the lessor
and the goods have been converted or destroyed.

(2) If at the time of the injury the party plaintiff did not
bear the risk of loss as against the other party to the lease
contract and there is no arrangement between them for
disposition of the recovery, his or her suit or settlement,
subject to his or her own interest, is as a fiduciary for the
other party to the lease contract.

(3) Either party with the consent of the other may sue
for the benefit of whom it may concern. [1993 ¢ 230 § 2A-
531.]

Effective date—1993 ¢ 230: Scc RCW 62A.11-110.

62A.2A-532 Lessor’s rights to residual interest. In
addition to any other recovery permitted by this Article or
other law, the lessor may recover from the lessee an amount
that will fully compensate the lessor for any loss of or
damage to the lessor’s residual interest in the goods caused
by the default of the lessee. [1993 ¢ 230 § 2A-532.]

Effective date—1993 ¢ 230: See RCW 62A.11-110.
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Article 3

NEGOTIABLE INSTRUMENTS
(Formerly: Commercial paper)

Sections

PART 1
GENERAL PROVISIONS AND DEFINITIONS

62A.3-101 Short title.

62A.3-102 Subject matter.

62A.3-103 Definitions.

62A.3-104 Negotiable instrument.

62A.3-105 Issue of instrument.

62A.3-106 Unconditional promise or order.
62A.3-107 Instrument payable in foreign money.
62A.3-108 Payable on demand or at definite time.
62A.3-109 Payable to bearer or to order.
62A.3-110 Identification of person to whom instrument is payable.
62A3-111 Place of payment.

62A.3-112 Interest.

62A.3-113 Date of instrument.

62A.3-114 Contradictory terms of instrument.
62A.3-115 Incomplete instrument.

62A.3-116 Joint and several liability; contribution.
62A.3-117 Other agreements affecting instrument.
62A.3-118 Statute of limitations.

62A3-119 Notice of right to defend action.

PART 2
NEGOTIATION, TRANSFER, AND INDORSEMENT

62A.3-201 Negotiation.

62A.3-202 Negotiation subject to rescission.

62A.3-203 Transfer of instrument; rights acquired by transfer.

62A.3-204 Indorsement.

62A.3-205 Special indorsement; blank indorsement; anomalous indorse-
ment.

62A.3-206 Restrictive indorsement.

62A.3-207 Reacquisition.

PART 3
ENFORCEMENT OF INSTRUMENTS

62A.3-301 Person entitled to enforce instrument.

62A.3-302 Holder in due course.

62A.3-303 Value and consideration.

62A.3-304 Overdue instrument.

62A.3-305 Defenses and claims in recoupment.

62A.3-306 Claims to an instrument.

62A.3-307 Notice of breach of fiduciary duty.

62A.3-308 Proof of signatures and status as holder in due course.

62A.3-309 Enforcement of lost, destroyed, or stolen instrument.

62A.3-310 Effect of instrument on obligation for which taken.

62A3-311 Accord and satisfaction by use of instrument.

62A.3-312 Lost, destroyed, or stolen cashier’s check, teller’s check, or
certified check.

PART 4
LIABILITY OF PARTIES

62A.3-401 Signature.

62A.3-402 Signature by representative.

62A.3-403 Unauthorized signature.

62A.3-404 Impostors; fictitious payees.

62A.3-405 Employer’s responsibility for fraudulent indorsement by
cmployee.

62A.3-406 Negligence contributing to forged signature or alteration of
instrument.

62A.3-407 Alteration.

62A.3-408 Drawee not liable on unaccepted draft.

62A.3-409 Acceptance of draft; certified check.

62A.3-410 Acceptance varying draft.

62A3-411 Refusal to pay cashier’s checks, teller’s checks, and certified
checks.

62A.3-412 Obligation of issuer of note or cashier’s check.

62A.3-413 Obligation of acceptor.

62A.3-414 Obligation of drawer.

62A.3-415 Obligation of indorser.

[Title 62A RCW—page 46]

Title 62A RCW: Uniform Commercial Code

62A.3-416 Transfer warranties.

62A.3-417 Presentment warranties.

62A.3-418 Payment or acceptance by mistake.
62A.3-419 Instruments signed for accommodation.
62A.3-420 Conversion of instrument.

PART 5
DISHONOR

62A.3-501 Presentment.

62A.3-502 Dishonor.

62A.3-503 Notice of dishonor.

62A.3-504 Excused presentment and notice of dishonor.

62A.3-505 Evidence of dishonor.

62A.3-512 Credit cards—As identification—In lieu of deposit.

62A.3-515 Checks dishonored by nonacceptance or nonpayment; liabili-
ty for interest; rate; collection costs and attorneys’ fees;,
satisfaction of claim.

62A.3-520 Statutory form for notice of dishonor.

62A.3-522 Notice of dishonor—Affidavit of service by mail.

62A.3-525 Consequences for failing to comply with requirements.

PART 6
DISCHARGE AND PAYMENT

62A.3-601 Discharge and effect of discharge.

62A.3-602 Payment.

62A.3-603 Tender of payment.

62A.3-604 Discharge by cancellation or renunciation.
62A.3-605 Discharge of indorsers and accommodation parties.

PART 1
GENERAL PROVISIONS AND DEFINITIONS

62A.3-101 Short title. This Article may be cited as
Uniform Commercial Code—Negotiable Instruments. [1993
c 229 § 3; 1965 ex.s. ¢ 157 § 3-101]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-102 Subject matter. (a) This Article applies
to negotiable instruments. It does not apply to money, to
payment orders governed by Article 4A, or to securities
governed by Article 8.

(b) If there is conflict between this Article and Article
4 or 9, Articles 4 and 9 govern.

(c) Regulations of the Board of Governors of the
Federal Reserve System and operating circulars of the
Federal Reserve Banks supersede any inconsistent provision
of this Article to the extent of the inconsistency. (1993 c
229§ 4; 1965 ex.s.c 157 § 3-102. Cf. former RCW
sections: (i) RCW 62.01.001(5); 1955 ¢ 35 § 62.01.001;
prior: 1899 c 149 § 1; RRS § 3392. (ii) RCW 62.01.128;
1955 ¢ 35 § 62.01.128; prior: 1899 c 149 § 128; RRS §
3518. (iii) RCW 62.01.191; 1955 ¢ 35 § 62.01.191; prior:
1899 c 149 § 191; RRS § 3581.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-103 Definitions. (a) In this Article:

(1) "Acceptor” means a drawee who has accepted a
draft.

(2) "Drawee” means a person ordered in a draft to make
payment.

(3) "Drawer” means a person who signs or is identified
in a draft as a person ordering payment.

(4) "Good faith" means honesty in fact and the obser-
vance of reasonable commercial standards of fair dealing.
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(5) "Maker" means a person who signs or is identified
in a note as a person undertaking to pay.

(6) "Order" means a written instruction to pay money
signed by the person giving the instruction. The instruction
may be addressed to any person, including the person giving
the instruction, or to one or more persons jointly or in the
alternative but not in succession. An authorization to pay is
not an order unless the person authorized to pay is also
instructed to pay.

(7) "Ordinary care" in the case of a person engaged in
business means observance of reasonable commercial
standards, prevailing in the area in which the person is
located, with respect to the business in which the person is
engaged. In the case of a bank that takes an instrument for
processing for collection or payment by automated means,
reasonable commercial standards do not require the bank to
examine the instrument if the failure to examine does not
violate the bank’s prescribed procedures and the bank’s
procedures do not vary unreasonably from general banking
usage not disapproved by this Article or Article 4.

(8) "Party” means a party to an instrument.

(9) "Promise” means a written undertaking to pay
money signed by the person undertaking to pay. An
acknowledgment of an obligation by the obligor is not a
promise unless the obligor also undertakes to pay the
obligation.

(10) "Prove" with respect to a fact means to meet the
burden of establishing the fact (RCW 62A.1-201(8)).

(11) "Remitter" means a person who purchases an
instrument from its issuer if the instrument is payable to an
identified person other than the purchaser.

(b) Other definitions applying to this Article and the
sections in which they appear are:

"Acceptance”
"Accommodated party”
"Accommodation party"
"Alteration”
"Anomalous indorsement"
"Blank indorsement"”
"Cashier’s check"
"Certificate of deposit"
"Certified check"
"Check"
"Consideration”

"Draft"

"Holder in due course"
"Incomplete instrument"
"Indorsement”
"Indorser”

"Instrument”

"Issue”

"Issuer"

"Negotiable instrument”
"Negotiation"

"Note"

"Payable at a definite time"

"Payable on demand"
"Payable to bearer"”
"Payable to order”
"Payment"”

"Person entitled to enforce”

"Presentment”

(1998 Ed)

RCW 62A.3-409
RCW 62A.3-419
RCW 62A.3-419
RCW 62A.3-407
RCW 62A.3-205
RCW 62A.3-205
RCW 62A.3-104
RCW 62A.3-104
RCW 62A.3-409
RCW 62A.3-104
RCW 62A.3-303
RCW 62A.3-104
RCW 62A.3-302
RCW 62A.3-115
CW 62A3-204

RCW 62A.3-204
RCW 62A.3-104
RCW 62A.3-105
RCW 62A.3-105
RCW 62A.3-104
RCW 62A.3-201
RCW 62A.3-104
RCW 62A.3-108
RCW 62A.3-108
RCW 62A.3-109
RCW 62A.3-109
RCW 62A.3-602
RCW 62A.3-301
RCW 62A.3-501

62A.3-103

RCW 62A.3-207
RCW 62A.3-205
RCW 62A.3-104
RCW 62A.3-203

"Reacquisition"

"Special indorsement”

"Teller’s check”

"Transfer of instrument”

"Traveler’s check” RCW 62A.3-104

"Value" RCW 62A.3-303

(c) The following definitions in other Articles apply to
this Article:

"Bank" RCW 62A.4-105

"Banking day" RCW 62A.4-104

"Clearing house" RCW 62A.4-104

"Collecting bank" RCW 62A.4-105
"Depositary bank"” RCW 62A.4-105
"Documentary draft" RCW 62A.4-104

"Intermediary bank" RCW 62A.4-105

"Item"” RCW 62A.4-104

"Payor bank" RCW 62A.4-105

"Suspends payments” RCW 62A.4-104

(d) In addition, Article 1 contains general definitions
and principles of construction and interpretation applicable
throughout this Article. [1993 ¢ 229 § 5; 1965 ex.s. ¢ 157
§ 3-103.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-104 Negotiable instrument. (a) Except as
provided in subsections (c) and (d), "negotiable instrument"
means an unconditional promise or order to pay a fixed
amount of money, with or without interest or other charges
described in the promise or order, if it:

(1) Is payable to bearer or to order at the time it is
issued or first comes into possession of a holder;

(2) Is payable on demand or at a definite time; and

(3) Does not state any other undertaking or instruction
by the person promising or ordering payment to do any act
in addition to the payment of money, but the promise or
order may contain (i) an undertaking or power to give, main-
tain, or protect collateral to secure payment, (ii) an authori-
zation or power to the holder to confess judgment or realize
on or dispose of collateral, or (iii) a waiver of the benefit of
any law intended for the advantage or protection of an
obligor.

(b) "Instrument" means a negotiable instrument.

(c) An order that meets all of the requirements of
subsection (a), except subsection (a)(l), and otherwise falls
within the definition of "check"” in subsection (f) is a
negotiable instrument and a check.

(d) A promise or order other than a check is not an
instrument if, at the time it is issued or first comes into
possession of a holder, it contains a conspicuous statement,
however expressed, to the effect that the promise or order is
not negotiable or is not an instrument governed by this
Article.

(e) An instrument is a "note" if it is a promise and is a
"draft" if it is an order. If an instrument falls within the
definition of both "note” and "draft,” a person entitled to
enforce the instrument may treat it as either.

(f) "Check" means (i) a draft, other than a documentary
draft, payable on demand and drawn on a bank, or (ii) a
cashier’s check or teller’s check. An instrument may be a
check even though it is described on its face by another
term, such as “money order."
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(g) "Cashier’s check” means a draft with respect to
which the drawer and drawee are the same bank or branches
of the same bank.

(h) "Teller’s check" means a draft drawn by a bank (i)
on another bank, or (ii) payable at or through a bank.

(1) "Traveler’s check” means an instrument that (i) is
payable on demand, (ii) is drawn on or payable at or through
a bank, (iii) is designated by the term "traveler’s check" or
by a substantially similar term, and (iv) requires, as a
condition to payment, a countersignature by a person whose
specimen signature appears on the instrument.

(j) "Certificate of deposit" means an instrument contain-
ing an acknowledgment by a bank that a sum of money has
been received by the bank and a promise by the bank to
repay the sum of money. A certificate of deposit is a note
of the bank. [1993 c 229 § 6; 1965 ex.s. ¢ 157 § 3-104. Cf.
former RCW sections: RCW 62.01.001, 62.01.005,
62.01.010, 62.01.126, 62.01.184, and 62.01.185; 1955 ¢ 35
§§ 62.01.001, 62.01.005, 62.01.010, 62.01.126, 62.01.184,
and 62.01.185; prior: 1899 ¢ 149 §§ 1, S, 10, 126, 184, and
185; RRS §§ 3392, 3396, 3401, 3516, 3574, and 3575.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-105 Issue of instrument. (a) "Issue” means the
first delivery of an instrument by the maker or drawer,
whether to a holder or nonholder, for the purpose of giving
rights on the instrument to any person.

(b) An unissued instrument, or an unissued incomplete
instrument that is completed, is binding on the maker or
drawer, but nonissuance is a defense. An instrument that is
conditionally issued or is issued for a special purpose is
binding on the maker or drawer, but failure of the condition
or special purpose to be fulfilled is a defense.

(c) "Issuer” applies to issued and unissued instruments
and means a maker or drawer of an instrument. [1993 c 229
§ 7, 1965 ex.s. c 157 § 3-105. Cf. former RCW 62.01.003;
1955 ¢ 35 § 62.01.003; prior: 1899 c 149 § 3; RRS §
3394.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-106 Unconditional promise or order. (a)
Except as provided in this section, for the purposes of RCW
62A.3-104(a), a promise or order is unconditional unless it
states (i) an express condition to payment, (ii) that the
promise or order is subject to or governed by another
writing, or (iii) that rights or obligations with respect to the
promise or order are stated in another writing. A reference
to another writing does not of itself make the promise or
order conditional.

(b) A promise or order is not made conditional (i) by a
reference to another writing for a statement of rights with
respect to collateral, prepayment, or acceleration, or (ii)
because payment is limited to resort to a particular fund or
source.

(c) If a promise or order requires, as a condition to
payment, a countersignature by a person whose specimen
signature appears on the promise or order, the condition does
not make the promise or order conditional for the purposes
of RCW 62A.3-104(a). If the person whose specimen
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signature appears on an instrument fails to countersign the
instrument, the failure to countersign is a defense to the
obligation of the issuer, but the failure does not prevent a
transferee of the instrument from becoming a holder of the
instrument.

(d) If a promise or order at the time it is issued or first
comes into possession of a holder contains a statement,
required by applicable statutory or administrative law, to the
effect that the rights of a holder or transferee are subject to
claims or defenses that the issuer could assert against the
original payee, the promise or order is not thereby made
conditional for the purposes of RCW 62A.3-104(a); but if
the promise or order is an instrument, there cannot be a
holder in due course of the instrument. [1993 ¢ 229 § 8;
1989 ¢c 13 § 1; 1965 ex.s. ¢ 157 § 3-106. Cf. former RCW
sections: (i) RCW 62.01.002; 1955 ¢ 35 § 62.01.002; prior:
1899 c 149 § 2; RRS § 3393. (ii) RCW 62.01.006(5); 1955
c 35 § 62.01.006; prior: 1899 c 149 § 6; RRS § 3397 ]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-107 Instrument payable in foreign money.
Unless the instrument otherwise provides, an instrument that
states the amount payable in foreign money may be paid in
the foreign money or in an equivalent amount in dollars
calculated by using the current bank-offered spot rate at the
place of payment for the purchase of dollars on the day on
which the instrument is paid. [1993 ¢ 229 § 9; 1965 ex.s. ¢
157 § 3-107. Cf. former RCW 62.01.006(5); 1955 c 35 §
62.01.006; prior: 1899 ¢ 149 § 6, RRS § 3397.]

Recovery of attorneys’ fees—Effcctive date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-108 Payable on demand or at definite time.
(a) A promise or order is "payable on demand" if it (i) states
that it is payable on demand or at sight, or otherwise
indicates that it is payable at the will of the holder, or (ii)
does not state any time of payment.

(b) A promise or order is "payable at a definite time" if
it is payable on elapse of a definite period of time after sight
or acceptance or at a fixed date or dates or at a time or
times readily ascertainable at the time the promise or order
is issued, subject to rights of (i) prepayment, (ii) accelera-
tion, (iii) extension at the option of the holder, or (iv)
extension to a further definite time at the option of the
maker or acceptor or automatically upon or after a specified
act or event.

(c) If an instrument, payable at a fixed date, is also
payable upon demand made before the fixed date, the
instrument is payable on demand until the fixed date and, if
demand for payment is not made before that date, becomes
payable at a definite time on the fixed date. [1993 ¢ 229 §
10; 1965 ex.s. ¢ 157 § 3-108. Cf. former RCW 62.01.007;
1955 ¢ 35 § 62.01.007; prior: 1899 ¢ 149 § 7; RRS §
3398.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-109 Payable to bearer or to order. (a) A
promise or order is payable to bearer if it:
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(1) States that it is payable to bearer or to the order of
bearer or otherwise indicates that the person in possession of
the promise or order is entitled to payment;

(2) Does not state a payee; or

(3) States that it is payable to or to the order of cash or
otherwise indicates that it is not payable to an identified
person.

(b) A promise or order that is not payable to bearer is
payable to order if it is payable (i) to the order of an
identified person or (ii) to an identified person or order. A
promise or order that is payable to order is payable to the
identified person.

(c) An instrument payable to bearer may become
payable to an identified person if it is specially indorsed
pursuant to RCW 62A.3-205(a). An instrument payable to
an identified person may become payable to bearer if it is
indorsed in blank pursuant to RCW 62A.3-205(b). [1993 ¢
229 § 11; 1989 ¢ 13 § 2; 1965 ex.s. ¢ 157 § 3-109. Cf.
former RCW sections: (i) RCW 62.01.002(3); 1955 ¢ 35 §
62.01.002; prior: 1899 c 149 § 2; RRS § 3393. (ii) RCW
62.01.004; 1955 c 35 § 62.01.004; prior: 1899 c 149 § 4;
RRS § 3395. (iii) RCW 62.01.017(3); 1955¢ 35§
62.01.017; prior: 1899 c 149 § 17; RRS § 3408.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-110 Identification of person to whom instru-
ment is payable. (a) The person to whom an instrument is
initially payable is determined by the intent of the person,
whether or not authorized, signing as, or in the name or be-
half of, the issuer of the instrument. The instrument is
payable to the person intended by the signer even if that
person is identified in the instrument by a name or other
identification that is not that of the intended person. If more
than one person signs in the name or behalf of the issuer of
an instrument and all the signers do not intend the same
person as payee, the instrument is payable to any person
intended by one or more of the signers.

(b) If the signature of the issuer of an instrument is
made by automated means, such as a check-writing machine,
the payee of the instrument is determined by the intent of the
person who supplied the name or identification of the payee,
whether or not authorized to do so.

(c) A person to whom an instrument is payable may be
identified in any way, including by name, identifying
number, office, or account number. For the purpose of
determining the holder of an instrument, the following rules
apply:

(1) If an instrument is payable to an account and the
account is identified only by number, the instrument is
payable to the person to whom the account is payable. If an
instrument is payable to an account identified by number and
by the name of a person, the instrument is payable to the
named person, whether or not that person is the owner of the
account identified by number.

(2) If an instrument is payable to:

(i) A trust, an estate, or a person described as trustee or
representative of a trust or estate, the instrument is payable
to the trustee, the representative, or a successor of either,
whether or not the beneficiary or estate is also named;

(ii) A person described as agent or similar representative
of a named or identified person, the instrument is payable to
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the represented person, the representative, or a successor of
the representative;

(iii) A fund or organization that is not a legal entity, the
instrument is payable to a representative of the members of
the fund or organization; or

(iv) An office or to a person described as holding an
office, the instrument is payable to the named person, the
incumbent of the office, or a successor to the incumbent.

(d) If an instrument is payable to two or more persons
alternatively, it is payable to any of them and may be
negotiated, discharged, or enforced by any or all of them in
possession of the instrument. If an instrument is payable to
two or more persons not alternatively, it is payable to all of
them and may be negotiated, discharged, or enforced only by
all of them. If an instrument payable to two or more
persons is ambiguous as to whether it is payable to the per-
sons alternatively, the instrument is payable to the persons
alternatively. [1993 ¢ 229 § 12; 1965 ex.s. ¢ 157 § 3-110.
Cf. former RCW 62.01.008; 1955 c 35 § 62.01.008; prior:
1899 c 149 § 8; RRS § 3399.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-111 Place of payment. Except as otherwise
provided for items in Article 4, an instrument is payable at
the place of payment stated in the instrument. If no place of
payment is stated, an instrument is payable at the address of
the drawee or maker stated in the instrument. If no address
is stated, the place of payment is the place of business of the
drawee or maker. If a drawee or maker has more than one
place of business, the place of payment is any place of
business of the drawee or maker chosen by the person
entitled to enforce the instrument. If the drawee or maker
has no place of business, the place of payment is the
residence of the drawee or maker. [1993 ¢ 229 § 13; 1965
ex.s. ¢ 157 § 3-111. Cf. former RCW 62.01.009; 1955 c 35
§ 62.01.009; prior: 1899 c 149 § 9; RRS § 3400.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-112 Interest. (a) Unless otherwise provided in
the instrument or in RCW 19.52.010, (i) an instrument is not
payable with interest, and (ii) interest on an interest-bearing
instrument is payable from the date of the instrument.

(b) Interest may be stated in an instrument as a fixed or
variable amount of money or it may be expressed as a fixed
or variable rate or rates. The amount or rate of interest may
be stated or described in the instrument in any manner and
may require reference to information not contained in the
instrument. If an instrument provides for interest, but the
amount of interest payable cannot be ascertained from the
description, then except as otherwise provided in RCW
19.52.010, interest is payable at the judgment rate in effect
at the place of payment of the instrument and at the time
interest first accrues. [1996 ¢ 77 § 3; 1993 ¢ 229 § 14; 1965
ex.s.c 157 § 3-112. Cf. former RCW sections: (i)
62.01.005; 1955 ¢ 35 § 62.01.005; prior: 1899 c 149 § 5;
RRS § 3396. (ii) RCW 62.01.006; 1955 c 35 § 62.01.006;
prior: 1899 c 149 § 6; RRS § 3397.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: Sce
RCW 62A.11-111 and 62A.11-112.
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62A.3-113 Date of instrument. (a) An instrument
may be antedated or postdated. The date stated determines
the time of payment if the instrument is payable at a fixed
period after date. Except as provided in RCW 62A.4-401(c),
an instrument payable on demand is not payable before the
date of the instrument.

(b) If an instrument is undated, its date is the date of its
issue or, in the case of an unissued instrument, the date it
first comes into possession of a holder. [1993 ¢ 229 § 15;
1965 ex.s. ¢ 157 § 3-113. Cf. former RCW 62.01.006(4);
1955 ¢ 35 § 62.01.006; prior: 1899 ¢ 149 § 6; RRS §
3397.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-114 Contradictory terms of instrument. If an
instrument contains- contradictory terms, typewritten terms
prevail over printed terms, handwritten terms prevail over
both, and words prevail over numbers. [1993 c 229 § 16;
1965 ex.s. ¢ 157 § 3-114. Cf. former RCW sections: (i)
RCW 62.01.006(1); 1955 ¢ 35 § 62.01.006; prior: 1899 c
149 § 6; RRS § 3397. (ii) RCW 62.01.011; 1955 ¢ 35 §
62.01.011; prior: 1899 ¢ 149 § 11; RRS § 3402. (iii) RCW
62.01.012; 1955 ¢ 35 § 62.01.012; prior: 1899 c 149 § 12;
RRS § 3403. (iv) RCW 62.01.017(3); 1955¢ 35§
62.01.017; prior: 1899 c 149 § 17; RRS § 3408.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-115 Incomplete instrument. (a) "Incomplete
inswrument” means a signed writing, whether or not issued by
the signer, the contents of which show at the time of signing
that it is incomplete but that the signer intended it to be
completed by the addition of words or numbers.

(b) Subject to subsection (c), if an incomplete instru-
ment is an instrument under RCW 62A.3-104, it may be
enforced according to its terms if it is not completed, or
according to its terms as augmented by completion. If an
incomplete instrument is not an instrument under RCW
62A.3-104, but, after completion, the requirements of RCW
62A.3-104 are met, the instrument may be enforced accord-
ing to its terms as augmented by completion.

(c) If words or numbers are added to an incomplete
instrument without authority of the signer, there is an
alteration of the incomplete instrument under RCW
62A.3-407.

(d) The burden of establishing that words or numbers
were added to an incomplete instrument without authority of
the signer is on the person asserting the lack of authority.
[1993 ¢ 229 § 17; 1965 ex.s. ¢ 157 § 3-115. Cf. former
RCW sections: (i) RCW 62.01.013; 1955 ¢ 35 § 62.01.013;
prior: 1899 c 149 § 13; RRS § 3404. (ii) RCW 62.01.014,
1955 ¢ 35 § 62.01.014; prior: 1899 c 149 § 14; RRS §
3405. (iii) RCW 62.01.015; 1955 ¢ 35 § 62.01.015; prior:
1899 c 149 § 15; RRS § 3406.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: Sece
RCW 62A.11-111 and 62A.11-112.

62A.3-116 Joint and several liability; contribution.
(a) Except as otherwise provided in the instrument, two or

more persons who have the same liability on an instrument
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as makers, drawers, acceptors, indorsers who indorse as joint
payees, or anomalous indorsers are jointly and severally
liable in the capacity in which they sign.

(b) Except as provided in RCW 62A.3-419(e) or by
agreement of the affected parties, a party having joint and
several liability who pays the instrument is entitled to
receive from any party having the same joint and several
liability contribution in accordance with applicable law.

(c) Discharge of one party having joint and several
liability by a person entitled to enforce the instrument does
not affect the right under subsection (b) of a party having the
same joint and several liability to receive contribution from
the party discharged. [1993 c 229 § 18; 1965 ex.s. ¢ 157 §
3-116. Cf. former RCW 62.01.041; 1955 c 35 § 62.01.041;
prior: 1899 ¢ 149 § 41; RRS § 3432]]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-117 Other agreements affecting instrument.
Subject to applicable law regarding exclusion of proof of
contemporaneous or previous agreements, the obligation of
a party to an instrument to pay the instrument may be
modified, supplemented, or nullified by a separate agreement
of the obligor and a person entitled to enforce the instru-
ment, if the inssrument is issued or the obligation is incurred
in reliance on the agreement or as part of the same trans-
action giving rise to the agreement. To the extent an
obligation is modified, supplemented, or nullified by an
agreement under this section, the agreement is a defense to
the obligation. 1993 ¢ 229 § 19; 1965 ex.s. ¢ 157 § 3-117.
Cf. former RCW 62.01.042; 1955 ¢ 35 § 62.01.042; prior:
1899 c 149 § 42; RRS § 3433.]

Recovery of attorneys’ fees—Effective date—1993 c 229: Sce
RCW 62A.11-111 and 62A.11-112.

62A.3-118 Statute of limitations. (a) Except as
provided in subsection (e), an action to enforce the obliga-
tion of a party to pay a note payable at a definite time must
be commenced within six years after the due date or dates
stated in the note or, if a due date is accelerated, within six
years after the accelerated due date.

(b) Except as provided in subsection (d) or (e), if
demand for payment is made to the maker of a note payable
on demand, an action to enforce the obligation of a party to
pay the note must be commenced within six years after the
demand. If no demand for payment is made to the maker,
an action to enforce the note is barred if neither principal nor
interest on the note has been paid for a continuous period of
ten years.

(c) Except as provided in subsection (d), an action to
enforce the obligation of a party to an unaccepted draft to
pay the draft must be commenced within six years after
dishonor of the draft or ten years after the date of the draft,
whichever period expires first.

(d) An action to enforce the obligation of the acceptor
of a certified check or the issuer of a teller’s check, cashier’s
check, or traveler’s check must be commenced within three
years after demand for payment is made to the acceptor or
issuer, as the case may be.

(e) An action to enforce the obligation of a party to a
certificate of deposit to pay the instrument must be com-
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menced within six years after demand for payment is made
to the maker, but if the instrument states a due date and the
maker is not required to pay before that date, the six-year
period begins when a demand for payment is in effect and
the due date has passed.

(f) An action to enforce the obligation of a party to pay
an accepted draft, other than a certified check, must be
commenced (i) within six years after the due date or dates
stated in the draft or acceptance if the obligation of the
acceptor is payable at a definite time, or (ii) within six years
after the date of the acceptance if the obligation of the
acceptor is payable on demand.

(g) Unless governed by other law regarding claims for
indemnity or contribution, an action (i) for conversion of an
instrument, for money had and received, or like action based
on conversion, (ii) for breach of warranty, or (iii) to enforce
an obligation, duty, or right arising under this Article and not
governed by this section must be commenced within three
years after the cause of action accrues. [1995c 74 § 1;
1993 ¢ 229 § 20; 1965 ex.s. ¢ 157 § 3-118. Cf. former
RCW sections: (i) RCW 62.01.017; 1955 ¢ 35 § 62.01.017,
prior: 1899 c 149 § 17; RRS § 3408. (ii) RCW 62.01.068;
1955 ¢ 35 § 62.01.068; prior: 1899 c 149 § 68; RRS §
3459. (iii) RCW 62.01.130; 1955 ¢ 35 § 62.01.130; prior:
1899 ¢ 149 § 130; RRS § 3520.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-119 Notice of right to defend action. In an
action for breach of an obligation for which a third person
is answerable over pursuant to this Article or Article 4, the
defendant may give the third person written notice of the liti-
gation, and the person notified may then give similar notice
to any other person who is answerable over. If the notice
states (i) that the person notified may come in and defend
and (ii) that failure to do so will bind the person notified in
an action later brought by the person giving the notice as to
any determination of fact common to the two litigations, the
person notified is so bound unless after seasonable receipt of
the notice the person notified does come in and defend.
(1993 c 229 § 21; 1965 ex.s. ¢ 157 § 3-119.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

PART 2
NEGOTIATION, TRANSFER, AND INDORSEMENT

62A.3-201 Negotiation. (a) "Negotiation" means a
transfer of possession, whether voluntary or involuntary, of
an instrument by a person other than the issuer to a person
who thereby becomes its holder.

(b) Except for negotiation by a remitter, if an instrument
is payable to an identified person, negotiation requires
transfer of possession of the instrument and its indorsement
by the holder. If an instrument is payable to bearer, it may
be negotiated by transfer of possession alone. [1993 ¢ 229
§ 22; 1965 ex.s. ¢ 157 § 3-201. Cf. former RCW sections:
(i) RCW 62.01.027; 1955 c 35 § 62.01.027; prior: 1899 c
149 § 27, RRS § 3418. (ii) RCW 62.01.049; 1955 ¢ 35 §
62.01.049; prior: 1899 c 149 § 49; RRS § 3440. (iii) RCW
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62.01.058; 1955 ¢ 35 § 62.01.058; prior: 1899 c 149 § 58;
RRS § 3449.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-202 Negotiation subject to rescission. (a)
Negotiation is effective even if obtained (i) from an infant,
a corporation exceeding its powers, or a person without
capacity, (ii) by fraud, duress, or mistake, or (iii) in breach
of duty or as part of an illegal transaction.

(b) To the extent permitted by other law, negotiation
may be rescinded or may be subject to other remedies, but
those remedies may not be asserted against a subsequent
holder in due course or a person paying the instrument in
good faith and without knowledge of facts that are a basis
for rescission or other remedy. [1993 ¢ 229 § 23; 1965 ex.s.
c 157 § 3-202. Cf. former RCW sections: (i) RCW
62.01.030; 1955 ¢ 35 § 62.01.030; prior: 1899 c 149 § 30;
RRS § 3421. (ii) RCW 62.01.031; 1955 ¢ 35 § 62.01.031;
prior: 1899 c 149 § 31; RRS § 3422. (iii) RCW 62.01.032;
1955 ¢ 35 § 62.01.032; prior: 1899 c 149 § 32; RRS §
3423.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-203 Transfer of instrument; rights acquired
by transfer. (a) An instrument is transferred when it is
delivered by a person other than its issuer for the purpose of
giving to the person receiving delivery the right to enforce
the instrument.

(b) Transfer of an instrument, whether or not the
transfer is a negotiation, vests in the transferee any right of
the transferor to enforce the instrument, including any right
as a holder in due course, but the transferee cannot acquire
rights of a holder in due course by a transfer, directly or
indirectly, from a holder in due course if the transferee
engaged in fraud or illegality affecting the instrument.

(c) Unless otherwise agreed, if an instrument is trans-
ferred for value and the transferee does not become a holder
because of lack of indorsement by the transferor, the
transferee has a specifically enforceable right to the unquali-
fied indorsement of the transferor, but negotiation of the
instrument does not occur until the indorsement is made.

(d) If a transferor purports to transfer less than the entire
instrument, negotiation of the instrument does not occur.
The transferee obtains no rights under this Article and has
only the rights of a partial assignee. [1993 ¢ 229 § 24; 1965
ex.s. ¢ 157 § 3-203. Cf. former RCW 62.01.043; 1955 ¢ 35
§ 62.01.043; prior: 1899 c 149 § 43; RRS § 3434.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-204 Indorsement. (a) "Indorsement” means a
signature, other than that of a signer as maker, drawer, or
acceptor, that alone or accompanied by other words is made
on an instrument for the purpose of (i) negotiating the
instrument, (ii) restricting payment of the instrument, or (iii)
incurring indorser’s liability on the instrument, but regardless
of the intent of the signer, a signature and its accompanying
words is an indorsement unless the accompanying words,
terms of the instrument, place of the signature, or other
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circumstances unambiguously indicate that the signature was
made for a purpose other than indorsement. For the purpose
of determining whether a signature is made on an instru-
ment, a paper affixed to the instrument is a part of the
instrument.

(b) "Indorser” means a person who makes an indorse-
ment.

(c) For the purpose of determining whether the transfer-
ee of an instrument is a holder, an indorsement that transfers
a security interest in the instrument is effective as an
unqualified indorsement of the instrument.

(d) If an instrument is payable to a holder under a name
that is not the name of the holder, indorsement may be made
by the holder in the name stated in the instrument or in the
holder’s name or both, but signature in both names may be
required by a person paying or taking the instrument for
value or collection. [1993 ¢ 229 § 25; 1965 ex.s. ¢ 157 § 3-
204. Cf. former RCW sections: (i) RCW 62.01.009(5);
1955 ¢ 35 § 62.01.009; prior: 1899 c 149 § 9; RRS § 3400.
(ii) RCW 62.01.033 through 62.01.036; 1955 ¢ 35 §§
62.01.033 through 62.01.036; prior: 1899 c 149 §§ 33
through 36; RRS §§ 3424 through 3427. (iii) RCW
62.01.040; 1955 c 35 § 62.01.040; prior: 1899 c 149 § 40;
RRS § 3431.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-205 Special indorsement; blank indorsement;
anomalous indorsement. (a) If an indorsement is made by
the holder of an instrument, whether payable to an identified
person or payable to bearer, and the indorsement identifies
a person to whom it makes the instrument payable, it is a
"special indorsement.” When specially indorsed, an instru-
ment becomes payable to the identified person and may be
negotiated only by the indorsement of that person. The
principles stated in RCW 62A.3-110 apply to special
indorsements.

(b) If an indorsement is made by the holder of an
instrument and it is not a special indorsement, it is a "blank
indorsement." When indorsed in blank, an instrument
becomes payable to bearer and may be negotiated by transfer
of possession alone until specially indorsed.

(c) The holder may convert a blank indorsement that
consists only of a signature into a special indorsement by
writing, above the signature of the indorser, words identify-
ing the person to whom the instrument is made payable.

(d) "Anomalous indorsement" means an indorsement
made by a person who is not the holder of the instrument.
An anomalous indorsement does not affect the manner in
which the instrument may be negotiated. [1993 c 229 § 26;
1965 ex.s. ¢ 157 § 3-205. Cf. former RCW sections: (i)
RCW 62.01.036; 1955 ¢ 35 § 62.01.036; prior: 1899 c 149
§ 36, RRS § 3427. (ii) RCW 62.01.039; 1955 c 35 §
62.01.039; prior: 1899 c 149 § 39; RRS § 3430.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-206 Restrictive indorsement. (a) An indorse-

ment limiting payment to a particular person or otherwise
prohibiting further transfer or negotiation of the instrument
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is not effective to prevent further transfer or negotiation of
the instrument.

(b) An indorsement stating a condition to the right of
the indorsee to receive payment does not affect the right of
the indorsee to enforce the instrument. A person paying the
instrument or taking it for value or collection may disregard
the condition, and the rights and liabilities of that person are
not affected by whether the condition has been fulfilled.

(c) If an instrument bears an indorsement (i) described
in RCW 62A.4-201(b), or (ii) in blank or to a particular
bank using the words "for deposit,” "for collection,” or other
words indicating a purpose of having the instrument collect-
ed by a bank for the indorser or for a particular account, the
following rules apply:

(1) A person, other than a bank, who purchases the
instrument when so indorsed converts the instrument unless
the amount paid for the instrument is received by the in-
dorser or applied consistently with the indorsement.

(2) A depositary bank that purchases the instrument or
takes it for collection when so indorsed converts the instru-
ment unless the amount paid by the bank with respect to the
instrument is received by the indorser or applied consistently
with the indorsement.

(3) A payor bank that is also the depositary bank or that
takes the instrument for immediate payment over the counter
from a person other than a collecting bank converts the
instrument unless the proceeds of the instrument are received
by the indorser or applied consistently with the indorsement.

(4) Except as otherwise provided in subsection (c)(3), a
payor bank or intermediary bank may disregard the indorse-
ment and is not liable if the proceeds of the instrument are
not received by the indorser or applied consistently with the
indorsement.

(d) Except for an indorsement covered by subsection
(c), if an instrument bears an indorsement using words to the
effect that payment is to be made to the indorsee as agent,
trustee, or other fiduciary for the benefit of the indorser or
another person, the following rules apply:

(1) Unless there is notice of breach of fiduciary duty as
provided in RCW 62A.3-307, a person who purchases the
instrument from the indorsee or takes the instrument from
the indorsee for collection or payment may pay the proceeds
of payment or the value given for the instrument to the
indorsee without regard to whether the indorsee violates a
fiduciary duty to the indorser.

(2) A subsequent transferee of the instrument or person
who pays the instrument is neither given notice nor other-
wise affected by the restriction in the indorsement unless the
transferee or payor knows that the fiduciary dealt with the
instrument or its proceeds in breach of fiduciary duty.

(e) The presence on an instrument of an indorsement to
which this section applies does not prevent a purchaser of
the instrument from becoming a holder in due course of the
instrument unless the purchaser is a converter under subsec-
tion (c) or has notice or knowledge of breach of fiduciary
duty as stated in subsection (d).

(f) In an action to enforce the obligation of a party to
pay the instrument, the obligor has a defense if payment
would violate an indorsement to which this section applies
and the payment is not permitted by this section. [1993 c
229 § 27; 1965 ex.s. ¢ 157 § 3-206. Cf. former RCW
sections: (i) RCW 62.01.036; 1955 ¢ 35 § 62.01.036; prior:
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1899 c 149 § 36; RRS § 3427. (ii) RCW 62.01.037; 1955
c 35 § 62.01.037; prior: 1899 c 149 § 37; RRS § 3428.
(iii) RCW 62.01.039; 1955 ¢ 35 § 62.01.039; prior: 1899 ¢
149 § 39; RRS § 3430. (iv) RCW 62.01.047; 1955 ¢ 35 §
62.01.047; prior: 1899 ¢ 149 § 47; RRS § 3438.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-207 Reacquisition. Reacquisition of an
instrument occurs if it is transferred to a former holder, by
negotiation or otherwise. A former holder who reacquires
the instrument may cancel indorsements made after the
reacquirer first became a holder of the instrument. If the
cancellation causes the instrument to be payable to the
reacquirer or to bearer, the reacquirer may negotiate the
instrument. An indorser whose indorsement is canceled is
discharged, and the discharge is effective against any
subsequent holder. [1993 c 229 § 28; 1965 ex.s. ¢ 157 § 3-
207. Cf. former RCW sections: (i) RCW 62.01.022; 1955
¢ 35§ 62.01.022; prior: 1899 c 149 § 22; RRS § 3413. (ii)
RCW 62.01.058; 1955 ¢ 35 § 62.01.058; prior: 1899 c 149
§ 58; RRS § 3449. (iii) RCW 62.01.059; 1955¢c 35 §
62.01.059; prior: 1899 c 149 § 59; RRS § 3450.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

PART 3
ENFORCEMENT OF INSTRUMENTS

62A.3-301 Person entitled to enforce instrument.
"Person entitled to enforce” an instrument means (i) the
holder of the instrument, (ii) a nonholder in possession of
the instrument who has the rights of a holder, or (iii) a
person not in possession of the instrument who is entitled to
enforce the instrument pursuant to RCW 62A.3-309 or
62A.3-418(d). A person may be a person entitled to enforce
the instrument even though the person is not the owner of
the instrument or is in wrongful possession of the instru-
ment. [1993 ¢ 229 § 29; 1965 ex.s. ¢ 157 § 3-301. Cf.
former RCW 62.01.051; 1955 ¢ 35 § 62.01.051; prior: 1899
c 149 § 51; RRS § 3442

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: Sce
RCW 62A.11-111 and 62A.11-112.

62A.3-302 Holder in due course. (a) Subject to
subsection (c) and RCW 62A.3-106(d), "holder in due
course” means the holder of an instrument if:

(1) The instrument when issued or negotiated to the
holder does not bear such apparent evidence of forgery or
alteration or is not otherwise so irregular or incomplete as to
call into question its authenticity; and

(2) The holder took the instrument (i) for value, (ii) in
good faith, (iii) without notice that the instrument is overdue
or has been dishonored or that there is an uncured default
with respect to payment of another instrument issued as part
of the same series, (iv) without notice that the instrument
contains an unauthorized signature or has been altered, (v)
without notice of any claim to the instrument described in
RCW 62A.3-306, and (vi) without notice that any party has
a defense or claim in recoupment described in RCW
62A.3-305(a).
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(b) Notice of discharge of a party, other than discharge
in an insolvency proceeding, is not notice of a defense under
subsection (a), but discharge is effective against a person
who became a holder in due course with notice of the
discharge. Public filing or recording of a document does not
of itself constitute notice of a defense, claim in recoupment,
or claim to the instrument.

(c) Except to the extent a transferor or predecessor in
interest has rights as a holder in due course, a person does
not acquire rights of a holder in due course of an instrument
taken (i) by legal process or by purchase in an execution,
bankruptcy, or creditor’s sale or similar proceeding, (ii) by
purchase as part of a bulk transaction not in ordinary course
of business of the transferor, or (iii) as the successor in
interest to an estate or other organization.

(d) If, under RCW 62A.3-303(a)(1), the promise of
performance that is the consideration for an instrument has
been partially performed, the holder may assert rights as a
holder in due course of the instrument only to the fraction of
the amount payable under the instrument equal to the value
of the partial performance divided by the value of the prom-
ised performance.

(e) If (i) the person entitled to enforce an instrument has
only a security interest in the instrument and (ii) the person
obliged to pay the instrument has a defense, claim in
recoupment, or claim to the instrument that may be asserted
against the person who granted the security interest, the
person entitled to enforce the instrument may assert rights as
a holder in due course only to an amount payable under the
instrument which, at the time of enforcement of the instru-
ment, does not exceed the amount of the unpaid obligation
secured.

(f) To be effective, notice must be received at a time
and in a manner that gives a reasonable opportunity to act on
1t.

(g) This section is subject to any law limiting status as
a holder in due course in particular classes of transactions.
[1993 ¢ 229 § 30; 1965 ex.s. ¢ 157 § 3-302. Cf. former
RCW sections: (i) RCW 62.01.027; 1955 ¢ 35 § 62.01.027,
prior: 1899 c 149 § 27; RRS § 3418. (ii) RCW 62.01.052;
1955 ¢ 35 § 62.01.052; prior: 1899 c 149 § 52; RRS §
3443,

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-303 Value and consideration. (a) An instru-
ment is issued or transferred for value if:

(1) The instrument is issued or transferred for a promise
of performance, to the extent the promise has been per-
formed;

(2) The transferee acquires a security interest or other
lien in the instrument other than a lien obtained by judicial
proceeding;

(3) The instrument is issued or transferred as payment
of, or as security for, an antecedent claim against any
person, whether or not the claim is due;

(4) The instrument is issued or transferred in exchange
for a negotiable instrument; or

(5) The instrument is issued or transferred in exchange
for the incurring of an irrevocable obligation to a third party
by the person taking the instrument.
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(b) "Consideration” means any consideration sufficient
to support a simple contract. The drawer or maker of an
instrument has a defense if the instrument is issued without
consideration. If an instrument is issued for a promise of
performance, the issuer has a defense to the extent perfor-
mance of the promise is due and the promise has not been
performed. If an instrument is issued for value as stated in
subsection (a), the instrument is also issued for consid-
eration. [1993 c 229 § 31; 1965 ex.s. ¢ 157 § 3-303. Cf.
former RCW sections: (i) RCW 62.01.025 through
62.01.027; 1955 c 35 §§ 62.01.025 through 62.01.027; prior:
1899 c 149 §§ 25 through 27; RRS §§ 3416 through 3418.
(i)) RCW 62.01.054; 1955 c 35 § 62.01.054; prior: 1899 c
149 § 54; RRS § 3445.)

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-304 Overdue instrument. (a) An instrument
payable on demand becomes overdue at the earliest of the
following times:

(1) On the day after the day demand for payment is
duly made;

(2) If the instrument is a check, 90 days after its date;
or

(3) If the instrument is not a check, when the instrument
has been outstanding for a period of time after its date which
is unreasonably long under the circumstances of the particu-
lar case in light of the nature of the instrument and usage of
the trade.

(b) With respect to an instrument payable at a definite
time the following rules apply:

(1) If the principal is payable in installments and a due
date has not been accelerated, the instrument becomes
overdue upon default under the instrument for nonpayment
of an installment, and the instrument remains overdue until
the default is cured.

(2) If the principal is not payable in installments and the
due date has not been accelerated, the instrument becomes
overdue on the day after the due date.

(3) If a due date with respect to principal has been
accelerated, the instrument becomes overdue on the day after
the accelerated due date.

(c) Unless the due date of principal has been accelerat-
ed, an instrument does not become overdue if there is default
in payment of interest but no default in payment of principal.
(1993 c 229 § 32; 1965 ex.s. ¢ 157 § 3-304. Cf. former
RCW sections: (i) RCW 62.01.045, 62.01.052, 62.01.053,
62.01.055, and 62.01.056; 1955 ¢ 35 §§ 62.01.045,
62.01.052, 62.01.053, 62.01.055, and 62.01.056; prior: 1899
c 149 §§ 45, 52, 53, 55, and 56; RRS §§ 3436, 3443, 3444,
3446, and 3447 (ii) RCW 62.01.0195; 1955¢c 35§
62.01.0195; prior: 1927 ¢ 296 § 1; 1925 ex.s. ¢ 54 § 1;
RRS § 3410-1.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-305 Defenses and claims in recoupment. (a)
Except as stated in subsection (b), the right to enforce the
obligation of a party to pay an instrument is subject to the
following:
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(1) A defense of the obligor based on (i) infancy of the
obligor to the extent it is a defense to a simple contract, (ii)
duress, lack of legal capacity, or illegality of the transaction
which, under other law, nullifies the obligation of the
obligor, (iii) fraud that induced the obligor to sign the in-
strument with neither knowledge nor reasonable opportunity
to learn of its character or its essential terms, or (iv) dis-
charge of the obligor in insolvency proceedings;

(2) A defense of the obligor stated in another section of
this Article or a defense of the obligor that would be
available if the person entitled to enforce the instrument
were enforcing a right to payment under a simple contract;
and

(3) A claim in recoupment of the obligor against the
original payee of the instrument if the claim arose from the
transaction that gave rise to the instrument; but the claim of
the obligor may be asserted against a transferee of the
instrument only to reduce the amount owing on the instru-
ment at the time the action is brought.

(b) The right of a holder in due course to enforce the
obligation of a party to pay the instrument is subject to
defenses of the obligor stated in subsection (a)(1), but is not
subject to defenses of the obligor stated in subsection (a)(2)
or claims in recoupment stated in subsection (a)(3) against
a person other than the holder.

(c) Except as stated in subsection (d), in an action to
enforce the obligation of a party to pay the instrument, the
obligor may not assert against the person entitled to enforce
the instrument a defense, claim in recoupment, or claim to
the instrument (RCW 62A.3-306) of another person, but the
other person’s claim to the instrument may be asserted by
the obligor if the other person is joined in the action and
personally asserts the claim against the person entitled to
enforce the instrument. An obligor is not obliged to pay the
instrument if the person seeking enforcement of the instru-
ment does not have rights of a holder in due course and the
obligor proves that the instrument is a lost or stolen instru-
ment.

(d) In an action to enforce the obligation of an accom-
modation party to pay an instrument, the accommodation
party may assert against the person entitled to enforce the
instrument any defense or claim in recoupment under sub-
section (a) that the accommodated party could assert against
the person entitled to enforce the instrument, except the
defenses of discharge in insolvency proceedings, infancy,
and lack of legal capacity. [1993 ¢ 229 § 33; 1965 exs. c
157 § 3-305. Cf. former RCW sections: (i) RCW
62.01.015; 1955 ¢ 35 § 62.01.015; prior: 1899 c 149 § 15;
RRS § 3406. (ii) RCW 62.01.016; 1955 c 35 § 62.01.016;
prior: 1899 c 149 § 16; RRS § 3407. (iii)) RCW 62.01.057,
1955 ¢ 35 § 62.01.057; prior: 1899 ¢ 149 § 57; RRS §
3448.)

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-306 Claims to an instrument. A person taking
an instrument, other than a person having rights of a holder
in due course, is subject to a claim of a property or posses-
sory right in the instrument or its proceeds, including a claim
to rescind a negotiation and to recover the instrument or its
proceeds. A person having rights of a holder in due course
takes free of the claim to the instrument. [1993 ¢ 229 § 34;
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1965 ex.s. ¢ 157 § 3-306. Cf. former RCW sections: (i)
RCW 62.01.016; 1955 ¢ 35 § 62.01.016; prior: 1899 c 149
§ 16; RRS § 3407. (ii) RCW 62.01.028; 1955¢c 35§
62.01.028; prior: 1899 c 149 § 28; RRS § 3419. (iii) RCW
62.01.058; 1955 ¢ 35 § 62.01.058; prior: 1899 c 149 § 58;
RRS § 3449. (iv)RCW 62.01.059; 1955 ¢ 35 § 62.01.059;
prior: 1899 ¢ 149 § 59; RRS § 3450.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-307 Notice of breach of fiduciary duty. (a)
In this section:

(1) "Fiduciary" means an agent, trustee, partner, corpo-
rate officer or director, or other representative owing a
fiduciary duty with respect to an instrument.

(2) "Represented person” means the principal, beneficia-
ry, partnership, corporation, or other person to whom the
duty stated in subsection (a)(1) is owed.

(b) If (i) an instrument is taken from a fiduciary for
payment or collection or for value, (ii) the taker has knowl-
edge of the fiduciary status of the fiduciary, and (iii) the
represented person makes a claim to the instrument or its
proceeds on the basis that the transaction of the fiduciary is
a breach of fiduciary duty, the following rules apply:

(1) Notice of breach of fiduciary duty by the fiduciary
is notice of the claim of the represented person.

(2) In the case of an instrument payable to the repre-
sented person or the fiduciary as such, the taker has notice
of the breach of fiduciary duty if the instrument is (i) taken
in payment of or as security for a debt known by the taker
to be the personal debt of the fiduciary, (ii) taken in a
transaction known by the taker to be for the personal benefit
of the fiduciary, or (iii) deposited to an account other than
an account of the fiduciary, as such, or an account of the
represented person.

(3) If an instrument is issued by the represented person
or the fiduciary as such, and made payable to the fiduciary
personally, the taker does not have notice of the breach of
fiduciary duty unless the taker knows of the breach of fidu-
ciary duty.

(4) If an instrument is issued by the represented person
or the fiduciary as such, to the taker as payee, the taker has
notice of the breach of fiduciary duty if the instrument is (i)
taken in payment of or as security for a debt known by the
taker to be the personal debt of the fiduciary, (ii) taken in a
transaction known by the taker to be for the personal benefit
of the fiduciary, or (iii) deposited to an account other than
an account of the fiduciary, as such, or an account of the
represented person. [1993 ¢ 229 § 35; 1965 ex.s. ¢ 157 § 3-
307. Cf. former RCW 62.01.059; 1955 c 35 § 62.01.059;
prior: 1899 ¢ 149 § 59; RRS § 3450.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-308 Proof of signatures and status as holder
in due course. (a) In an action with respect to an instru-
ment, the authenticity of, and authority to make, each signa-
ture on the instrument is admitted unless specifically denied
in the pleadings. If the validity of a signature is denied in
the pleadings, the burden of establishing validity is on the
person claiming validity, but the signature is presumed to be
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authentic and authorized unless the action is to enforce the
liability of the purported signer and the signer is dead or
incompetent at the time of trial of the issue of validity of the
signature. If an action to enforce the instrument is brought
against a person as the undisclosed principal of a person who
signed the instrument as a party to the instrument, the
plaintiff has the burden of establishing that the defendant is
liable on the instrument as a represented person under RCW
62A.3-402(a).

(b) If the validity of signatures is admitted or proved
and there is compliance with subsection (a), a plaintiff
producing the instrument is entitled to payment if the
plaintiff proves entitlement to enforce the instrument under
RCW 62A.3-301, unless the defendant proves a defense or
claim in recoupment. If a defense or claim in recoupment
is proved, the right to payment of the plaintiff is subject to
the defense or claim, except to the extent the plaintiff proves
that the plaintiff has rights of a holder in due course which
are not subject to the defense or claim. [1993 ¢ 229 § 36.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-309 Enforcement of lost, destroyed, or stolen
instrument. (a) A person not in possession of an instrument
is entitled to enforce the instrument if (i) the person was in
possession of the instrument and entitled to enforce it when
loss of possession occurred, (ii) the loss of possession was
not the result of a transfer by the person or a lawful seizure,
and (iii) the person cannot reasonably obtain possession of
the instrument because the instrument was destroyed, its
whereabouts cannot be determined, or it is in the wrongful
possession of an unknown person or a person that cannot be
found or is not amenable to service of process.

(b) A person seeking enforcement of an instrument
under subsection (a) must prove the terms of the instrument
and the person’s right to enforce the instrument. If that
proof is made, RCW 62A.3-308 applies to the case as if the
person seeking enforcement had produced the instrument.
The court may not enter judgment in favor of the person
seeking enforcement unless it finds that the person required
to pay the instrument is adequately protected against loss
that might occur by reason of a claim by another person to
enforce the instrument. Adequate protection may be
provided by any reasonable means. [1993 ¢ 229 § 37.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-310 Effect of instrument on obligation for
which taken. (a) Unless otherwise agreed, if a certified
check, cashier’s check, or teller’s check is taken for an
obligation, the obligation is discharged to the same extent
discharge would result if an amount of money equal to the
amount of the instrument were taken in payment of the
obligation. Discharge of the obligation does not affect any
liability that the obligor may have as an indorser of the
instrument.

(b) Unless otherwise agreed and except as provided in
subsection (a), if a note or an uncertified check is taken for
an obligation, the obligation is suspended to the same extent
the obligation would be discharged if an amount of money
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equal to the amount of the instrument were taken, and the
following rules apply:

(1) In the case of an uncertified check, suspension of
the obligation continues until dishonor of the check or until
it is paid or certified. Payment or certification of the check
results in discharge of the obligation to the extent of the
amount of the check.

(2) In the case of a note, suspension of the obligation
continues until dishonor of the note or until it is paid.
Payment of the note results in discharge of the obligation to
the extent of the payment.

(3) Except as provided in subsection (b)(4), if the check
or note is dishonored and the obligee of the obligation for
which the instrument was taken is the person entitled to
enforce the instrument, the obligee may enforce either the
instrument or the obligation. In the case of an instrument of
a third person which is negotiated to the obligee by the
obligor, discharge of the obligor on the instrument also
discharges the obligation.

(4) If the person entitled to enforce the instrument taken
for an obligation is a person other than the obligee, the
obligee may not enforce the obligation to the extent the
obligation is suspended. If the obligee is the person entitled
to enforce the instrument but no longer has possession of it
because it was lost, stolen, or destroyed, the obligation may
not be enforced to the extent of the amount payable on the
instrument, and to that extent the obligee’s rights against the
obligor are limited to enforcement of the instrument.

(c) If an instrument other than one described in subsec-
tion (a) or (b) is taken for an obligation, the effect is (i) that
stated in subsection (a) if the instrument is one on which a
bank is liable as maker or acceptor, or (ii) that stated in
subsection (b) in any other case. [1993 c 229 § 38.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-311 Accord and satisfaction by use of
instrument. (a) If a person against whom a claim is
asserted proves that (i) that person in good faith tendered an
instrument to the claimant as full satisfaction of the claim,
(ii) the amount of the claim was unliquidated or subject to
a bona fide dispute, and (iii) the claimant obtained payment
of the instrument, the following subsections apply.

(b) Unless subsection (c) applies, the claim is discharged
if the person against whom the claim is asserted proves that
the instrument or an accompanying written communication
contained a conspicuous statement to the effect that the
instrument was tendered as full satisfaction of the claim.

(c) Subject to subsection (d), a claim is not discharged
under subsection (b) if either of the following applies:

(1) The claimant, if an organization, proves that (i)
within a reasonable time before the tender, the claimant sent
a conspicuous statement to the person against whom the
claim is asserted that communications concerning disputed
debts, including an instrument tendered as full satisfaction of
a debt, are to be sent to a designated person, office, or place,
and (ii) the instrument or accompanying communication was
not received by that designated person, office, or place.

(2) The claimant, whether or not an organization, proves
that within 90 days after payment of the instrument, the
claimant tendered repayment of the amount of the instrument
to the person against whom the claim is asserted. This
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subsection (c)(2) does not apply if the claimant is an
organization that sent a statement complying with subsection
(e)(1)).

(d) A claim is discharged if the person against whom
the claim is asserted proves that within a reasonable time
before collection of the instrument was initiated, the claim-
ant, or an agent of the claimant having direct responsibility
with respect to the disputed obligation, knew that the
instrument was tendered in full satisfaction of the claim.
[1993 ¢ 229 § 39.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-312 Lost, destroyed, or stolen cashier’s
check, teller’s check, or certified check. (a) In this
section:

(1) "Check” means a cashier’s check, teller’s check, or
certified check.

(2) "Claimant” means a person who claims the right to
receive the amount of a cashier’s check, teller’s check, or
certified check that was lost, destroyed, or stolen.

(3) "Declaration of loss" means a written statement,
made under penalty of perjury, to the effect that (i) the
declarer lost possession of a check, (ii) the declarer is the
drawer or payee of the check, in the case of a certified
check, or the remitter or payee of the check, in the case of
a cashier’s check or teller’s check, (iii) the loss of possession
was not the result of a transfer by the declarer or a lawful
seizure, and (iv) the declarer cannot reasonably obtain
possession of the check because the check was destroyed, its
whereabouts cannot be determined, or it is in the wrongful
possession of an unknown person or a person that cannot be
found or is not amendable [amenable] to service of process.

(4) "Obligated bank" means the insurer of a cashier’s
check or teller’s check or the acceptor of a certified check.

(b) A claimant may assert a claim to the amount of a
check by a communication to the obligated bank describing
the check with reasonable certainty and requesting payment
of the amount of the check, if (i) the claimant is the drawer
or payee of a certified check or the remitter or payee of a
cashier’s check or teller’s check, (ii) the communication
contains or is accompanied by a declaration of loss of the
claimant with respect to the check, (iii) the communication
is received at a time and in a manner affording the bank a
reasonable time to act on it before the check is paid, and (iv)
the claimant provides reasonable identification if requested
by the obligated bank. Delivery of a declaration of loss is
a warranty of the truth of the statements made in the
declaration. If a claim is asserted in compliance with this
subsection, the following rules apply:

(1) The claim becomes enforceable at the later of (i) the
time the claim is asserted, or (ii) the ninetieth day following
the date of the check, in the case of a cashier’s check or
teller’s check, or the ninetieth day following the date of the
acceptance, in the case of a certified check.

(2) Until the claim becomes enforceable, it has no legal
effect and the obligated bank may pay the check or, in the
case of a teller’s check, may permit the drawee to pay the
check. Payment to a person entitled to enforce the check
discharges all liability of the obligated bank with respect to
the check.
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(3) If the claim becomes enforceable before the
check is presented for payment, the obligated bank is not
obliged to pay the check.

(4) When the claim becomes enforceable, the obligated
bank becomes obliged to pay the amount of the check to the
claimant if payment of the check has not been made to a
person entitled to enforce the check. Subject to RCW
62A.4-302(a), payment to the claimant discharges all liability
of the obligated bank with respect to the check.

(c) If the obligated bank pays the amount of a check to
a claimant under subsection (b)(4) and the check is presented
for payment by a person having rights of a holder in due
course, the claimant is obliged to (i) refund the payment to
the obligated bank if the check is paid, or (ii) pay the
amount of the check to the person having rights of a holder
in due course if the check is dishonored.

(d) If a claimant has the right to assert a claim under
subsection (b) and is also a person entitled to enforce a
cashier’s check, teller’s check, or certified check that is lost,
destroyed, or stolen, the claimant may assert rights with
respect to the check under this section. [1993 c 229 § 40.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

PART 4
LIABILITY OF PARTIES

62A.3-401 Signature. (a) A person is not liable on an
instrument unless (i) the person signed the instrument, or (ii)
the person is represented by an agent or representative who
signed the instrument and the signature is binding on the
represented person under RCW 62A.3-402.

(b) A signature may be made (i) manually or by means
of a device or machine, and (ii) by the use of any name,
including a trade or assumed name, or by a word, mark, or
symbol executed or adopted by a person with present
intention to authenticate a writing. [1993 ¢ 229 § 41; 1965
ex.s. ¢ 157 § 3-401. Cf. former RCW 62.01.018; 1955 c 35
§ 62.01.018; prior: 1899 c 149 § 18; RRS § 3409.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-402 Signature by representative. (a) If a
person acting, or purporting to act, as a representative signs
an instrument by signing either the name of the represented
person or the name of the signer, the represented person is
bound by the signature to the same extent the represented
person would be bound if the signature were on a simple
contract. If the represented person is bound, the signature of
the representative is the "authorized signature of the repre-
sented person” and the represented person is liable on the
instrument, whether or not identified in the instrument.

(b) If a representative signs the name of the representa-
tive to an instrument and the signature is an authorized
signature of the represented person, the following rules
apply:

(1) If the form of the signature shows unambiguously
that the signature is made on behalf of the represented
person who is identified in the instrument, the representative
is not liable on the instrument.
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(2) Subject to subsection (c), if (i) the form of the
signature does not show unambiguously that the signature is
made in a representative capacity or (ii) the represented
person is not identified in the instrument, the representative
is liable on the instrument to a holder in due course that took
the instrument without notice that the representative was not
intended to be liable on the instrument. With respect to any
other person, the representative is liable on the instrument
unless the representative proves that the original parties did
not intend the representative to be liable on the instrument.

(c) If a representative signs the name of the representa-
tive as drawer of a check without indication of the represen-
tative status and the check is payable from an account of the
represented person who is identified on the check, the signer
is not liable on the check if the signature is an authorized
signature of the represented person. [1993 c 229 § 42; 1965
ex.s. ¢ 157 § 3-402. Cf. former RCW sections: (i) RCW
62.01.017(6); 1955 c 149 § 62.01.017; prior: 1899 c 149 §
17; RRS § 3408. (ii) RCW 62.01.063; 1955 c 149 §
62.01.063; prior: 1899 c 149 § 63; RRS § 3454,

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-403 Unauthorized signature. (a) Unless
otherwise provided in this Article or Article 4, an unautho-
rized signature is ineffective except as the signature of the
unauthorized signer in favor of a person who in good faith
pays the instrument or takes it for value. An unauthorized
signature may be ratified for all purposes of this Article.

(b) If the signature of more than one person is required
to constitute the authorized signature of an organization, the
signature of the organization is unauthorized if one of the
required signatures is lacking.

(c) The civil or criminal liability of a person who makes
an unauthorized signature is not affected by any provision of
this Article which makes the unauthorized signature effective
for the purposes of this Article. [1993 c 229 § 43; 1965
ex.s.c 157 § 3-403. Cf. former RCW sections: RCW
62.01.019 through 62.01.021; 1955 c 35 §§ 62.01.019
through 62.01.021; prior: 1899 c 149 §§ 19 through 21;
RRS §§ 3410 through 3412.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-404 Impostors; fictitious payees. (a) If an
impostor, by use of the mails or otherwise, induces the issuer
of an instrument to issue the instrument to the impostor, or
to a person acting in concert with the impostor, by imperson-
ating the payee of the instrument or a person authorized to
act for the payee, an indorsement of the instrument by any
person in the name of the payee is effective as the indorse-
ment of the payee in favor of a person who, in good faith,
pays the instrument or takes it for value or for collection.

(b) If (i) a person whose intent determines to whom an
instrument is payable (RCW 62A.3-110 (a) or (b)) does not
intend the person identified as payee to have any interest in
the instrument, or (ii) the person identified as payee of an
instrument is a fictitious person, the following rules apply
until the instrument is negotiated by special indorsement:

(1) Any person in possession of the instrument is its
holder.
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(2) An indorsement by any person in the name of the
payee stated in the instrument is effective as the indorsement
of the payee in favor of a person who, in good faith, pays
the instrument or takes it for value or for collection.

(c) Under subsection (a) or (b), an indorsement is made
in the name of a payee if (i) it is made in a name substan-
tially similar to that of the payee or (ii) the instrument,
whether or not indorsed, is deposited in a depositary bank to
an account in a name substantially similar to that of the
payee.

(d) With respect to an instrument to which subsection
(a) or (b) applies, if a person paying the instrument or taking
it for value or for collection fails to exercise ordinary care in
paying or taking the instrument and that failure contributes
to loss resulting from payment of the instrument, the person
bearing the loss may recover from the person failing to
exercise ordinary care to the extent the failure to exercise
ordinary care contributed to the loss. [1993 c 229 § 44,
1965 ex.s. ¢ 157 § 3-404. Cf. former RCW 62.01.023; 1955
¢ 35 § 62.01.023; prior: 1899 c 149 § 23; RRS § 3414.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-405 Employer’s responsibility for fraudulent
indorsement by employee. (a) In this section:

(1) "Employee” includes an independent contractor and
employee of an independent contractor retained by the
employer.

(2) "Fraudulent indorsement” means (i) in the case of an
instrument payable to the employer, a forged indorsement
purporting to be that of the employer, or (ii) in the case of
an instrument with respect to which the employer is the
issuer, a forged indorsement purporting to be that of the
person identified as payee.

(3) "Responsibility” with respect to instruments means
authority (i) to sign or indorse instruments on behalf of the
employer, (ii) to process instruments received by the
employer for bookkeeping purposes, for deposit to an
account, or for other disposition, (iii) to prepare or process
instruments for issue in the name of the employer, (iv) to
supply information determining the names or addresses of
payees of instruments to be issued in the name of the em-
ployer, (v) to control the disposition of instruments to be
issued in the name of the employer, or (vi) to act otherwise
with respect to instruments in a responsible capacity.
"Responsibility” does not include authority that merely al-
lows an employee to have access to instruments or blank or
incomplete instrument forms that are being stored or trans-
ported or are part of incoming or outgoing mail, or similar
access.

(b) For the purpose of determining the rights and
liabilities of a person who, in good faith, pays an instrument
or takes it for value or for collection, if an employer
entrusted an employee with responsibility with respect to the
instrument and the employee or a person acting in concert
with the employee makes a fraudulent indorsement of the
instrument, the indorsement is effective as the indorsement
of the person to whom the instrument is payable if it is made
in the name of that person. If the person paying the instru-
ment or taking it for value or for collection fails to exercise
ordinary care in paying or taking the instrument and that
failure contributes to loss resulting from the fraud, the
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person bearing the loss may recover from the person failing
to exercise ordinary care to the extent the failure to exercise
ordinary care contributed to the loss.

(c) Under subsection (b), an indorsement is made in the
name of the person to whom an instrument is payable if (i)
it is made in a name substantially similar to the name of that
person or (ii) the instrument, whether or not indorsed, is
deposited in a depositary bank to an account in a name
substantially similar to the name of that person. [1993 ¢ 229
§ 45;1965ex.s.c 157 § 3-405. Cf. former RCW
62.01.009(3); 1955 ¢ 35 § 62.01.009; prior: 1899 c 149 § 9;
RRS § 3400.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-406 Negligence contributing to forged
signature or alteration of instrument. (a) A person whose
failure to exercise ordinary care contributes to an alteration
of an instrument or to the making of a forged signature on
an instrument is precluded from asserting the alteration or
the forgery against a person who, in good faith, pays the
instrument or takes it for value or for collection.

(b) Under subsection (a), if the person asserting the
preclusion fails to exercise ordinary care in paying or taking
the instrument and that failure contributes to loss, the loss is
allocated between the person precluded and the person
asserting the preclusion according to the extent to which the
failure of each to exercise ordinary care contributed to the
loss.

(c) Under subsection (a), the burden of proving failure
to exercise ordinary care is on the person asserting the
preclusion. Under subsection (b), the burden of proving
failure to exercise ordinary care is on the person precluded.
(1993 c 229 § 46; 1965 ex.s. c 157 § 3-406.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-407 Alteration. (a) "Alteration” means (i) an
unauthorized change in an instrument that purports to modify
in any respect the obligation of a party, or (ii) an unautho-
rized addition of words or numbers or other change to an
incomplete instrument relating to the obligation of a party.

(b) Except as provided in subsection (c), an alteration
fraudulently made discharges a party whose obligation is
affected by the alteration unless that party assents or is
precluded from asserting the alteration. No other alteration
discharges a party, and the instrument may be enforced
according to its original terms.

(c) A payor bank or drawee paying a fraudulently
altered instrument or a person taking it for value, in good
faith and without notice of the alteration, may enforce rights
with respect to the instrument (i) according to its original
terms, or (ii) in the case of an incomplete instrument altered
by unauthorized completion, according to its terms as
completed. [1993 c 229 § 47; 1965 ex.s. ¢ 157 § 3-407. Cf.
former RCW sections: (i) RCW 62.01.014; 1955 ¢ 35 §
62.01.014; prior: 1899 c 149 § 14; RRS § 3405. (ii) RCW
62.01.015; 1955 ¢ 35 § 62.01.015; prior: 1899 c 149 § 15;
RRS § 3406. (iii) RCW 62.01.124; 1955 ¢ 35 § 62.01.124;
prior: 1899 ¢ 149 § 124; RRS §3514. (iv) RCW
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62.01.125; 1955 ¢ 35 § 62.01.125; prior: 1899 c 149 § 125;
RRS § 3515.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-408 Drawee not liable on unaccepted draft.
A check or other draft does not of itself operate as an
assignment of funds in the hands of the drawee available for
its payment, and the drawee is not liable on the instrument
until the drawee accepts it. [1993 ¢ 229 § 48; 1965 ex.s. ¢
157 § 3-408. Cf. former RCW sections: (i) RCW
62.01.024; 1955 c 35 § 62.01.024; prior: 1899 c 149 § 24;
RRS § 3415. (ii) RCW 62.01.025; 1955 ¢ 35 § 62.01.025;
prior: 1899 c 149 § 25; RRS § 3416. (iii) RCW 62.01.028;
1955 ¢ 35 § 62.01.028; prior: 1899 c 149 § 28; RRS §
3419.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-409 Acceptance of draft; certified check. (a)
"Acceptance” means the drawee’s signed agreement to pay
a draft as presented. It must be written on the draft and may
consist of the drawee’s signature alone. Acceptance may be
made at any time and becomes effective when notification
pursuant to instructions is given or the accepted draft is
delivered for the purpose of giving rights on the acceptance
to any person.

(b) A draft may be accepted although it has not been
signed by the drawer, is otherwise incomplete, is overdue, or
has been dishonored.

(c) If a draft is payable at a fixed period after sight and
the acceptor fails to date the acceptance, the holder may
complete the acceptance by supplying a date in good faith.

(d) "Certified check” means a check accepted by the
bank on which it is drawn. Acceptance may be made as
stated in subsection (a) or by a writing on the check which
indicates that the check is certified. The drawee of a check
has no obligation to certify the check, and refusal to certify
is not dishonor of the check. [1993 c 229 § 49; 1965 ex.s.
c 157 § 3-409. Cf. former RCW sections: (i) RCW
62.01.127; 1955 ¢ 35 § 62.01.127; prior: 1899 c 149 § 127,
RRS § 3517. (ii) RCW 62.01.189; 1955 ¢ 35 § 62.01.189;
prior: 1899 c 149 § 189; RRS § 3579.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-410 Acceptance varying draft. (a) If the
terms of a drawee’s acceptance vary from the terms of the
draft as presented, the holder may refuse the acceptance and
treat the draft as dishonored. In that case, the drawee may
cancel the acceptance.

(b) The terms of a draft are not varied by an acceptance
to pay at a particular bank or place in the United States,
unless the acceptance states that the draft is to be paid only
at that bank or place.

(c) If the holder assents to an acceptance varying the
terms of a draft, the obligation of each drawer and indorser
that does not expressly assent to the acceptance is dis-
charged. [1993 c 229 § 50; 1965 ex.s. ¢ 157 § 3-410. Cf.
former RCW sections: (i) RCW 62.01.013; 1955¢ 35 §
62.01.013; prior: 1899 ¢ 149 § 13; RRS § 3404. (ii) RCW
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62.01.132 through 62.01.138; 1955 c 35 §§ 62.01.132
through 62.01.138; prior: 1899 ¢ 149 §§ 132 through 138;
RRS §§ 3522 through 3528. (iii) RCW 62.01.161 through
62.01.170; 1955 c 35 §§ 62.01.161 through 62.01.170; prior:
1899 c 149 §§ 161 through 170; RRS §§ 3551 through 3560.
(iv) RCW 62.01.191; 1955 ¢ 35 § 62.01.191; prior: 1899 ¢
149 § 191; RRS § 3581.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-411 Refusal to pay cashier’s checks, teller’s
checks, and certified checks. (a) In this section, "obligated
bank" means the acceptor of a certified check or the issuer
of a cashier’s check or teller’s check bought from the issuer.

(b) If the obligated bank wrongfully (i) refuses to pay
a cashier’s check or certified check, (ii) stops payment of a
teller’s check, or (iii) refuses to pay a dishonored teller’s
check, the person asserting the right to enforce the check is
entitled to compensation for expenses and loss of interest
resulting from the nonpayment and may recover conse-
quential damages if the obligated bank refuses to pay after
receiving notice of particular circumstances giving rise to the
damages.

(c) Expenses or consequential damages under subsection
(b) are not recoverable if the refusal of the obligated bank to
pay occurs because (i) the bank suspends payments, (ii) the
obligated bank asserts a claim or defense of the bank that it
has reasonable grounds to believe is available against the
person entitled to enforce the instrument, (iii) the obligated
bank has a reasonable doubt whether the person demanding
payment is the person entitled to enforce the instrument, or
(iv) payment is prohibited by law. [1993 ¢ 229 § 51; 1965
ex.s. ¢ 157 § 3-411. Cf. former RCW sections: (i) RCW
62.01.187; 1955 ¢ 35 § 62.01.187; prior: 1899 c 149 § 187;
RRS § 3577. (ii) RCW 62.01.188; 1955 c 35 § 62.01.188;
prior: 1899 c 149 § 188; RRS § 3578.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-412 Obligation of issuer of note or cashier’s
check. The issuer of a note or cashier’s check or other draft
drawn on the drawer is obliged to pay the instrument (i)
according to its terms at the time it was issued or, if not is-
sued, at the time it first came into possession of a holder, or
(i1) if the issuer signed an incomplete instrument, according
to its terms when completed, to the extent stated in RCW
62A.3-115 and 62A.3-407. The obligation is owed to a
person entitled to enforce the instrument or to an indorser
who paid the instrument under RCW 62A.3-415. [1993 ¢
229 § 52; 1965 ex.s. ¢ 157 § 3-412. Cf. former RCW
sections: RCW 62.01.139 through 62.01.142; 1955 ¢ 35 §§
62.01.139 through 62.01.142; prior: 1899 c 149 §§ 139
through 142; RRS §§ 3529 through 3532]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-413 Obligation of acceptor. (a) The acceptor
of a draft is obliged to pay the draft (i) according to its
terms at the time it was accepted, even though the accep-
tance states that the draft is payable “as originally drawn" or
equivalent terms, (ii) if the acceptance varies the terms of
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the draft, according to the terms of the draft as varied, or
(iii) if the acceptance is of a draft that is an incomplete
instrument, according to its terms when completed, to the
extent stated in RCW 62A.3-115 and 62A.3-407. The obli-
gation is owed to a person entitled to enforce the draft or to
the drawer or an indorser who paid the draft under RCW
62A.3-414 or 62A.3-415.

(b) If the certification of a check or other acceptance of
a draft states the amount certified or accepted, the obligation
of the acceptor is that amount. If (i) the certification or
acceptance does not state an amount, (i) the amount of the
instrument is subsequently raised, and (iii) the instrument is
then negotiated to a holder in due course, the obligation of
the acceptor is the amount of the instrument at the time it
was taken by the holder in due course. [1993 c 229 § 53;
1965 ex.s. ¢ 157 § 3-413. Cf. former RCW sections: RCW
62.01.060 through 62.01.062; 1955 c 35 §§ 62.01.060
through 62.01.062; prior: 1899 c 149 §§ 60 through 62;
RRS §§ 3451 through 3453.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-414 Obligation of drawer. (a) This section
does not apply to cashier’s checks or other drafts drawn on
the drawer.

(b) If an unaccepted draft is dishonored, the drawer is
obliged to pay the draft (i) according to its terms at the time
it was issued or, if not issued, at the time it first came into
possession of a holder, or (ii) if the drawer signed an
incomplete instrument, according to its terms when com-
pleted, to the extent stated in RCW 62A.3-115 and
62A.3-407. The obligation is owed to a person entitled to
enforce the draft or to an indorser who paid the draft under
RCW 62A.3-415.

(c) If a draft is accepted by a bank, the drawer is
discharged, regardless of when or by whom acceptance was
obtained.

(d) If a draft is accepted and the acceptor is not a bank,
the obligation of the drawer to pay the draft if the draft is
dishonored by the acceptor is the same as the obligation of
an indorser under RCW 62A.3-415 (a) and (c).

(e) If a draft states that it is drawn "without recourse"
or otherwise disclaims liability of the drawer to pay the
draft, the drawer is not liable under subsection (b) to pay the
draft if the draft is not a check. A disclaimer of the liability
stated in subsection (b) is not effective if the draft is a
check.

(f) If (i) a check is not presented for payment or given
to a depositary bank for collection within 30 days after its
date, (ii) the drawee suspends payments after expiration of
the 30-day period without paying the check, and (iii) because
of the suspension of payments, the drawer is deprived of
funds maintained with the drawee to cover payment of the
check, the drawer to the extent deprived of funds may
discharge its obligation to pay the check by assigning to the
person entitled to enforce the check the rights of the drawer
against the drawee with respect to the funds. [1993 c 229 §
54; 1965 ex.s. ¢ 157 § 3-414. Cf. former RCW sections: (i)
RCW 62.01.038; 1955 c 35 § 62.01.038; prior: 1899 c 149
§ 38; RRS § 3429. (ii) RCW 62.01.044; 1955¢c 35§
62.01.044; prior: 1899 c 149 § 44; RRS § 3435, (iii) RCW
62.01.066 through 62.01.068; 1955 c 35 §§ 62.01.066
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through 62.01.068; prior: 1899 c 149 §§ 66 through 68;
RRS §§ 3457 through 3459.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-415 Obligation of indorser. (a) Subject to
subsections (b), (c), (d), and (e) and to RCW 62A.3-419(d),
if an instrument is dishonored, an indorser is obliged to pay
the amount due on the instrument (i) according to the terms
of the instrument at the time it was indorsed, or (ii) if the in-
dorser indorsed an incomplete instrument, according to its
terms when completed, to the extent stated in RCW
62A.3-115 and 62A.3-407. The obligation of the indorser is
owed to a person entitled to enforce the instrument or to a
subsequent indorser who paid the instrument under this
section.

(b) If an indorsement states that it is made “without
recourse” or otherwise disclaims liability of the indorser, the
indorser is not liable under subsection (a) to pay the instru-
ment.

(c) If notice of dishonor of an instrument is required by
RCW 62A.3-503 and notice of dishonor complying with that
section is not given to an indorser, the liability of the
indorser under subsection (a) is discharged.

(d) If a draft is accepted by a bank after an indorsement
is made, the liability of the indorser under subsection (a) is
discharged.

(e) If an indorser of a check is liable under subsection
(a) and the check is not presented for payment, or given to
a depositary bank for collection, within 30 days after the day
the indorsement was made, the liability of the indorser under
subsection (a) is discharged. [1993 c 229 § 55; 1965 ex.s.
c 157 § 3-415. Cf. former RCW sections: (i) RCW
62.01.028; 1955 c 35 § 62.01.028; prior: 1899 c 149 § 28;
RRS § 3419. (ii) RCW 62.01.029; 1955 ¢ 35 § 62.01.029;
prior: 1899 c 149 § 29; RRS § 3420. (iii) RCW 62.01.064;
1955 ¢ 35 § 62.01.064; prior: 1899 c 149 § 64; RRS §
3455.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-416 Transfer warranties. (a) A person who
transfers an instrument for consideration warrants to the
transferee and, if the transfer is by indorsement, to any
subsequent transferee that:

(1) The warrantor is a person entitled to enforce the
instrument;

(2) All signatures on the instrument are authentic and
authorized;

(3) The instrument has not been altered,;

(4) The instrument is not subject to a defense or claim
in recoupment of any party which can be asserted against the
warrantor; and

(5) The warrantor has no knowledge of any insolvency
proceeding commenced with respect to the maker or acceptor
or, in the case of an unaccepted draft, the drawer.

(b) A person to whom the warranties under subsection
(a) are made and who took the instrument in good faith may
recover from the warrantor as damages for breach of war-
ranty an amount equal to the loss suffered as a result of the
breach, but not more than the amount of the instrument plus
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expenses and loss of interest incurred as a result of the
breach.

(c) The warranties stated in subsection (a) cannot be
disclaimed with respect to checks. Unless notice of a claim
for breach of warranty is given to the warrantor within 30
days after the claimant has reason to know of the breach and
the identity of the warrantor, the liability of the warrantor
under subsection (b) is discharged to the extent of any loss
caused by the delay in giving notice of the claim.

(d) A cause of action for breach of warranty under this
section accrues when the claimant has reason to know of the
breach. [1993 ¢ 229 § 56; 1965 ex.s. ¢ 157 § 3-416.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-417 Presentment warranties. (a) If an
unaccepted draft is presented to the drawee for payment or
acceptance and the drawee pays or accepts the draft, (i) the
person obtaining payment or acceptance, at the time of
presentment, and (ii) a previous transferor of the draft, at the
time of transfer, warrant to the drawee making payment or
accepting the draft in good faith that:

(1) The warrantor is, or was, at the time the warrantor
transferred the draft, a person entitled to enforce the draft or
authorized to obtain payment or acceptance of the draft on
behalf of a person entitled to enforce the draft;

(2) The draft has not been altered; and

(3) The warrantor has no knowledge that the signature
of the drawer of the draft is unauthorized.

(b) A drawee making payment may recover from any
warrantor damages for breach of warranty equal to the
amount paid by the drawee less the amount the drawee
received or is entitled to receive from the drawer because of
the payment. In addition, the drawee is entitled to compen-
sation for expenses and loss of interest resulting from the
breach. The right of the drawee to recover damages under
this subsection is not affected by any failure of the drawee
to exercise ordinary care in making payment. If the drawee
accepts the draft, breach of warranty is a defense to the obli-
gation of the acceptor. If the acceptor makes payment with
respect to the draft, the acceptor is entitled to recover from
any warrantor for breach of warranty the amounts stated in
this subsection.

(c) If a drawee asserts a claim for breach of warranty
under subsection (a) based on an unauthorized indorsement
of the draft or an alteration of the draft, the warrantor may
defend by proving that the indorsement is effective under
RCW 62A.3-404 or 62A.3-405 or the drawer is precluded
under RCW 62A.3-406 or 62A.4-406 from asserting against
the drawee the unauthorized indorsement or alteration.

(d) If (i) a dishonored draft is presented for payment to
the drawer or an indorser or (ii) any other instrument is
presented for payment to a party obliged to pay the in-
strument, and (iii) payment is received, the following rules
apply:

(1) The person obtaining payment and a prior transferor
of the instrument warrant to the person making payment in
good faith that the warrantor is, or was, at the time the
warrantor transferred the instrument, a person entitled to
enforce the instrument or authorized to obtain payment on
behalf of a person entitled to enforce the instrument.
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(2) The person making payment may recover from any
warrantor for breach of warranty an amount equal to the
amount paid plus expenses and loss of interest resulting from
the breach.

(e) The warranties stated in subsections (a) and (d)
cannot be disclaimed with respect to checks. Unless notice
of a claim for breach of warranty is given to the warrantor
within 30 days after the claimant has reason to know of the
breach and the identity of the warrantor, the liability of the
warrantor under subsection (b) or (d) is discharged to the
extent of any loss caused by the delay in giving notice of the
claim.

(f) A cause of action for breach of warranty under this
section accrues when the claimant has reason to know of the
breach. [1993 ¢ 229 § 57, 1965 ex.s. ¢ 157 § 3-417. Cf.
former RCW sections: (i) RCW 62.01.065; 1955 ¢ 35 §
62.01.065; prior: 1899 c 149 § 65; RRS § 3456. (ii) RCW
62.01.066; 1955 c 35 § 62.01.066; prior: 1899 ¢ 149 § 66;
RRS § 3457. (iii) RCW 62.01.069; 1955 ¢ 35 § 62.01.069;
prior: 1899 c 149 § 69; RRS § 3460.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-418 Payment or acceptance by mistake. (a)
Except as provided in subsection (c), if the drawee of a draft
pays or accepts the draft and the drawee acted on the
mistaken belief that (i) payment of the draft had not been
stopped pursuant to RCW 62A.4-403 or (ii) the signature of
the drawer of the draft was authorized, the drawee may
recover the amount of the draft from the person to whom or
for whose benefit payment was made or, in the case of
acceptance, may revoke the acceptance. Rights of the
drawee under this subsection are not affected by failure of
the drawee to exercise ordinary care in paying or accepting
the draft.

(b) Except as provided in subsection (c), if an instru-
ment has been paid or accepted by mistake and the case is
not covered by subsection (a), the person paying or accepting
may, to the extent permitted by the law governing mistake
and restitution, (i) recover the payment from the person to
whom or for whose benefit payment was made or (ii) in the
case of acceptance, may revoke the acceptance.

(c) The remedies provided by subsection (a) or (b) may
not be asserted against a person who took the instrument in
good faith and for value or who in good faith changed
position in reliance on the payment or acceptance. This sub-
section does not limit remedies provided by RCW 62A.3-417
or 62A.4-407.

(d) Notwithstanding RCW 62A.4-213, if an instrument
is paid or accepted by mistake and the payor or acceptor
recovers payment or revokes acceptance under subsection (a)
or (b), the instrument is deemed not to have been paid or
accepted and is treated as dishonored, and the person from
whom payment is recovered has rights as a person entitled
to enforce the dishonored instrument. [1993 ¢ 229 § 58;
1965 ex.s. ¢ 157 § 3-418. Cf. former RCW 62.01.062; 1955
¢ 35 § 62.01.062; prior: 1899 ¢ 149 § 62; RRS § 3453 ]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.
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62A.3-419 Instruments signed for accommodation.
(a) If an instrument is issued for value given for the benefit
of a party to the instrument ("accommodated party") and
another party to the instrument ("accommodation party")
signs the instrument for the purpose of incurring liability on
the instrument without being a direct beneficiary of the value
given for the instrument, the instrument is signed by the
accommodation party "for accommodation.”

(b) An accommodation party may sign the instrument as
maker, drawer, acceptor, or indorser and, subject to subsec-
tion (d), is obliged to pay the instrument in the capacity in
which the accommodation party signs. The obligation of an
accommodation party may be enforced notwithstanding any
statute of frauds and whether or not the accommodation
party receives consideration for the accommodation.

(c) A person signing an instrument is presumed to be an
accommodation party and there is notice that the instrument
is signed for accommodation if the signature is an anomalous
indorsement or is accompanied by words indicating that the
signer is acting as surety or guarantor with respect to the
obligation of another party to the instrument. Except as
provided in RCW 62A.3-605, the obligation of an accommo-
dation party to pay the instrument is not affected by the fact
that the person enforcing the obligation had notice when the
instrument was taken by that person that the accommodation
party signed the instrument for accommodation.

(d) If the signature of a party to an instrument is
accompanied by words indicating unambiguously that the
party is guaranteeing collection rather than payment of the
obligation of another party to the instrument, the signer is
obliged to pay the amount due on the instrument to a person
entitled to enforce the instrument only if (i) execution of
judgment against the other party has been returned un-
satisfied, (ii) the other party is insolvent or in an insolvency
proceeding, (iii) the other party cannot be served with
process, or (iv) it is otherwise apparent that payment cannot
be obtained from the other party.

(e) An accommodation party who pays the instrument
is entitled to reimbursement from the accommodated party
and is entitled to enforce the instrument against the accom-
modated party. An accommodated party who pays the
instrument has no right of recourse against, and is not
entitled to contribution from, an accommodation party.
[1993 ¢ 229 § 59; 1965 ex.s. ¢ 157 § 3-419. Cf. former
RCW 62.01.137; 1955 ¢ 35 § 62.01.137; prior: 1899 c 149
§ 137; RRS § 3527.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-420 Conversion of instrument. (a) The law
applicable to conversion of personal property applies to
instruments. An instrument is also converted if it is taken
by transfer, other than a negotiation, from a person not
entitled to enforce the instrument or a bank makes or obtains
payment with respect to the instrument for a person not
entitled to enforce the instrument or receive payment. An
action for conversion of an instrument may not be brought
by (i) the issuer or acceptor of the instrument or (ii) a payee
or indorsee who did not receive delivery of the instrument
either directly or through delivery to an agent or a co-payee.

(b) In an action under subsection (a), the measure of
liability is presumed to be the amount payable on the
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instrument, but recovery may not exceed the amount of the
plaintiff’s interest in the instrument.

(c) A representative, other than a depositary bank, who
has in good faith dealt with an instrument or its proceeds on
behalf of one who was not the person entitled to enforce the
instrument is not liable in conversion to that person beyond
the amount of any proceeds that it has not paid out. [1993
c 229 § 60.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

PART 5
DISHONOR

62A.3-501 Presentment. (a) "Presentment” means a
demand made by or on behalf of a person entitled to enforce
an instrument (i) to pay the instrument made to the drawee
or a party obliged to pay the instrument or, in the case of a
note or accepted draft payable at a bank, to the bank, or (ii)
to accept a draft made to the drawee.

(b) The following rules are subject to Article 4, agree-
ment of the parties, and clearinghouse rules and the like:

(1) Presentment may be made at the place of payment
of the instrument and must be made at the place of payment
if the instrument is payable at a bank in the United States;
may be made by any commercially reasonable means,
including an oral, written, or electronic communication; is
effective when the demand for payment or acceptance is
received by the person to whom presentment is made; and is
effective if made to any one of two or more makers,
acceptors, drawees, or other payors.

(2) Upon demand of the person to whom presentment is
made, the person making presentment must (i) exhibit the
instrument, (ii) give reasonable identification and, if present-
ment is made on behalf of another person, reasonable
evidence of authority to do so, and (iii) sign a receipt on the
instrument for any payment made or surrender the instrument
if full payment is made.

(3) Without dishonoring the instrument, the party to
whom presentment is made may (i) return the instrument for
lack of a necessary indorsement, or (ii) refuse payment or
acceptance for failure of the presentment to comply with the
terms of the instrument, an agreement of the parties, or other
applicable law or rule.

(4) The party to whom presentment is made may treat
presentment as occurring on the next business day after the
day of presentment if the party to whom presentment is
made has established a cut-off hour not earlier than 2:00
p-m. for the receipt and processing of instruments presented
for payment or acceptance and presentment is made after the
cut-off hour. [1993 ¢ 229 § 61; 1965 ex.s. ¢ 157 § 3-501.
Cf. former RCW sections: RCW 62.01.070, 62.01.089,
62.01.118, 62.01.129, 62.01.143, 62.01.144, 62.01.150,
62.01.151, 62.01.152, 62.01.157, 62.01.158, and 62.01.186;
1955 ¢ 35 §§ 62.01.070, 62.01.089, 62.01.118, 62.01.129,
62.01.143, 62.01.144, 62.01.150, 62.01.151, 62.01.152,
62.01.157, 62.01.158, and 62.01.186; prior: 1899 c 149 §§
70, 89, 118, 129, 143, 144, 150, 151, 152, 157, 158, and
186; RRS §§ 3461, 3479, 3508, 3519, 3533, 3534, 3540,
3541, 3542, 3547, 3548, and 3576.]
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Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-502 Dishonor. (a) Dishonor of a note is
governed by the following rules:

(1) If the note is payable on demand, the note is
dishonored if presentment is duly made to the maker and the
note is not paid on the day of presentment.

(2) If the note is not payable on demand and is payable
at or through a bank or the terms of the note require present-
ment, the note is dishonored if presentment is duly made and
the note is not paid on the day it becomes payable or the day
of presentment, whichever is later.

(3) If the note is not payable on demand and subsection
(a)(2) does not apply, the note is dishonored if it is not paid
on the day it becomes payable.

(b) Dishonor of an unaccepted draft other than a
documentary draft is governed by the following rules:

(1) If a check is duly presented for payment to the
payor bank otherwise than for immediate payment over the
counter, the check is dishonored if the payor bank makes
timely return of the check or sends timely notice of dishonor
or nonpayment under RCW 62A.4-301 or 62A.4-302, or
becomes accountable for the amount of the check under
RCW 62A.4-302.

(2) If a draft is payable on demand and subsection
(b)(1) does not apply, the draft is dishonored if presentment
for payment is duly made to the drawee and the draft is not
paid on the day of presentment.

(3) If a draft is payable on a date stated in the draft, the
draft is dishonored if (i) presentment for payment is duly
made to the drawee and payment is not made on the day the
draft becomes payable or the day of presentment, whichever
is later, or (ii) presentment for acceptance is duly made
before the day the draft becomes payable and the draft is not
accepted on the day of presentment.

(4) If a draft is payable on elapse of a period of time
after sight or acceptance, the draft is dishonored if present-
ment for acceptance is duly made and the draft is not
accepted on the day of presentment.

(c) Dishonor of an unaccepted documentary draft occurs
according to the rules stated in subsection (b) (2), (3), and
(4), except that payment or acceptance may be delayed
without dishonor until no later than the close of the third
business day of the drawee following the day on which
payment or acceptance is required by subsection (b) (2), (3),
and (4).

(d) Dishonor of an accepted draft is governed by the
following rules:

(1) If the draft is payable on demand, the draft is
dishonored if presentment for payment is duly made to the
acceptor and the draft is not paid on the day of presentment;
or

(2) If the draft is not payable on demand, the draft is
dishonored if presentment for payment is duly made to the
acceptor and payment is not made on the day it becomes
payable or the day of presentment, whichever is later.

(e) In any case in which presentment is otherwise
required for dishonor under this section and presentment is
excused under RCW 62A.3-504, dishonor occurs without
presentment if the instrument is not duly accepted or paid.
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(f) If a draft is dishonored because timely acceptance of
the draft was not made and the person entitled to demand
acceptance consents to a late acceptance, from the time of
acceptance the draft is treated as never having been dis-
honored. [1993 ¢ 229 § 62; 1965 ex.s. ¢ 157 § 3-502. Cf.
former RCW sections: RCW 62.01.007, 62.01.070,
62.01.089, 62.01.144, 62.01.150, 62.01.152, and 62.01.186;
1955 ¢ 35 §§ 62.01.007, 62.01.070, 62.01.089, 62.01.144,
62.01.150, 62.01.152, and 62.01.186; prior: 1899 c 149 §§
7, 70, 89, 144, 150, 152, and 186; RRS §§ 3398, 3461,
3479, 3534, 3540, 3542, and 3576.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-503 Notice of dishonor. (a) The obligation of
an indorser stated in RCW 62A.3-415(a) and the obligation
of a drawer stated in RCW 62A.3-414(d) may not be en-
forced unless (i) the indorser or drawer is given notice of
dishonor of the instrument complying with this section or (ii)
notice of dishonor is excused under RCW 62A.3-504(b).

(b) Notice of dishonor may be given by any person;
may be given by any commercially reasonable means,
including an oral, written, or electronic communication; and
is sufficient if it reasonably identifies the instrument and
indicates that the instrument has been dishonored or has not
been paid or accepted. Return of an instrument given to a
bank for collection is sufficient notice of dishonor.

(c) Subject to RCW 62A.3-504(c), with respect to an
instrument taken for collection by a collecting bank, notice
of dishonor must be given (i) by the bank before midnight
of the next banking day following the banking day on which
the bank receives notice of dishonor of the instrument, or (ii)
by any other person within 30 days following the day on
which the person receives notice of dishonor. With respect
to any other instrument, notice of dishonor must be given
within 30 days following the day on which dishonor occurs.
[1993 ¢ 229 § 63; 1965 ex.s. ¢ 157 § 3-503. Cf. former
RCW sections: (i) RCW 62.01.071, 62.01.072, 62.01.075,
62.01.086, 62.01.144, 62.01.145, 62.01.146, 62.01.186, and
62.01.193; 1955 ¢ 35 §§ 62.01.071, 62.01.072, 62.01.075,
62.01.086, 62.01.144, 62.01.145, 62.01.146, 62.01.186, and
62.01.193; prior: 1899 c 149 §§ 71, 72, 75, 86, 144, 145,
146, 186, and 193; RRS §§ 3462, 3463, 3466, 3476, 3534,
3535, 3536, 3576, and 3583. (ii) RCW 62.01.085; 1955 c
35 § 62.01.085; prior: 1915 ¢ 173 § 1; 1899 c 149 § 85;
RRS § 3475 1/2]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-504 Excused presentment and notice of
dishonor. (a) Presentment for payment or acceptance of an
instrument is excused if (i) the person entitled to present the
instrument cannot with reasonable diligence make present-
ment, (ii) the maker or acceptor has repudiated an obligation
to pay the instrument or is dead or in insolvency proceed-
ings, (iii) by the terms of the instrument presentment is not
necessary to enforce the obligation of indorsers or the
drawer, (iv) the drawer or indorser whose obligation is being
enforced has waived presentment or otherwise has no reason
to expect or right to require that the instrument be paid or
accepted, or (v) the drawer instructed the drawee not to pay
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or accept the draft or the drawee was not obligated to the
drawer to pay the draft.

(b) Notice of dishonor is excused if (i) by the terms of
the instrument notice of dishonor is not necessary to enforce
the obligation of a party to pay the instrument, or (ii) the
party whose obligation is being enforced waived notice of
dishonor. A waiver of presentment is also a waiver of
notice of dishonor.

(c) Delay in giving notice of dishonor is excused if the
delay was caused by circumstances beyond the control of the
person giving the notice and the person giving the notice
exercised reasonable diligence after the cause of the delay
ceased to operate. [1993 c 229 § 64; 1965 ex.s. c 157 § 3-
504. Cf. former RCW sections: RCW 62.01.072, 62.01.073,
62.01.077,62.01.078, and 62.01.145; 1955 c 35 §§
62.01.072, 62.01.073, 62.01.077, 62.01.078, and 62.01.145;
prior: 1899 c 149 §§ 72, 73, 77, 78, and 145; RRS §§ 3463,
3464, 3468, 3469, and 3535.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-505 Evidence of dishonor. (a) The following
are admissible as evidence and create a presumption of
dishonor and of any notice of dishonor stated:

(1) A document regular in form as provided in subsec-
tion (b) that purports to be a protest;

(2) A purported stamp or writing of the drawee, payor
bank, or presenting bank on or accompanying the instrument
stating that acceptance or payment has been refused unless
reasons for the refusal are stated and the reasons are not
consistent with dishonor;

(3) A book or record of the drawee, payor bank, or
collecting bank, kept in the usual course of business which
shows dishonor, even if there is no evidence of who made
the entry.

(b) A protest is a certificate of dishonor made by a
United States consul or vice-consul, or a notary public or
other person authorized to administer oaths by the law of the
place where dishonor occurs. It may be made upon informa-
tion satisfactory to that person. The protest must identify the
instrument and certify either that presentment has been made
or, if not made, the reason why it was not made, and that the
instrument has been dishonored by nonacceptance or
nonpayment. The protest may also certify that notice of
dishonor has been given to some or all parties. [1993 ¢ 229
§ 65; 1965 ex.s. ¢ 157 § 3-505. Cf. former RCW sections:
(i) RCW 62.01.072(3); 1955 ¢ 35 § 62.01.072; prior: 1899
c 149 § 72; RRS § 3463. (ii) RCW 62.01.074; 1955 ¢ 35 §
62.01.074; prior: 1899 c 149 § 74; RRS § 3465. (iii) RCW
62.01.133; 1955 ¢ 35 § 62.01.133; prior: 1899 c 149 § 133;
RRS § 3523]]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-512 Credit cards—As identification—In lieu
of deposit. A person may not record the number of a credit
card given as identification under *RCW 62A.3-501(a)(2) or
given as proof of credit worthiness when payment for goods
or services is made by check or draft. Nothing in this
section prohibits the recording of the number of a credit card
given in lieu of a deposit to secure payment in the event of
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a default, loss, damage, or other occurrence. [1993 ¢ 229 §
66; 1990 c 203 § 2.]

*Reviser’s notc: The rcference to RCW 62A.3-501(a)(2) appears
erroneous. Reference to RCW 62A.3-501(b)(2) was apparently intended.

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-515 Checks dishonored by nonacceptance or
nonpayment; liability for interest; rate; collection costs
and attorneys’ fees; satisfaction of claim. (a) If a check
as defined in RCW 62A.3-104 is dishonored by nonaccep-
tance or nonpayment, the payee or holder of the check is
entitled to collect a reasonable handling fee for each instru-
ment. If the check is not paid within fifteen days and after
the holder of the check sends a notice of dishonor as
provided by RCW 62A.3-520 to the drawer at the drawer’s
last known address, and if the instrument does not provide
for the payment of interest or collection costs and attorneys’
fees, the drawer of the instrument is liable for payment of
interest at the rate of twelve percent per annum from the
date of dishonor, and cost of collection not to exceed forty
dollars or the face amount of the check, whichever is less.
In addition, in the event of court action on the check, the
court, after notice and the expiration of the fifteen days, shall
award reasonable attorneys’ fees, and three times the face
amount of the check or three hundred dollars, whichever is
less, as part of the damages payable to the holder of the
check. This section does not apply to an instrument that is
dishonored by reason of a justifiable stop payment order.

(b)(1) Subsequent to the commencement of an action on
the check (subsection (a)) but prior to the hearing, the
defendant may tender to the plaintiff as satisfaction of the
claim, an amount of money equal to the face amount of the
check, a reasonable handling fee, accrued interest, collection
costs equal to the face amount of the check not to exceed
forty dollars, and the incurred court costs, service costs, and
statutory attorneys’ fees.

(2) Nothing in this section precludes the right to
commence action in a court under chapter 12.40 RCW for
small claims. [1995 ¢ 187 § 1; 1993 ¢ 229 § 67; 1991 c 168
§1; 1986 ¢c 128 § 1; 1981 c 254 § 1; 1969 c 62 § 1; 1967
ex.s.c23§1]

Recovery of attorneys’ fees—Effective datc—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

Savings—Severability—1967 ex.s. ¢ 23: See notes following RCW
19.52.005.

62A.3-520 Statutory form for notice of dishonor.
The notice of dishonor shall be sent by mail to the drawer at
the drawer’s last known address, and the notice shall be
substantially in the following form:

NOTICE OF DISHONOR OF CHECK

A check drawn by you and made payable by you to

in the amount of . . . . . has not been accepted for

payment by .. ..., which is the drawee bank designated

on your check. This check is dated . . ., and itis
numbered, No. . . . .. ..

You are CAUTIONED that unless you pay the amount
of this check within fifteen days after the date this letter is
postmarked, you may very well have to pay the following
additional amounts:
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(1) Costs of collecting the amount of the check, includ-
ing an attorney’s fee which will be set by the court;

(2) Interest on the amount of the check which shall
accrue at the rate of twelve percent per annum from the date
of dishonor; and

(3) Three hundred dollars or three times the face amount
of the check, whichever is less, by award of the court.

You are also CAUTIONED that law enforcement
agencies may be provided with a copy of this notice of
dishonor and the check drawn by you for the possibility of
proceeding with criminal charges if you do not pay the
amount of this check within fifteen days after the date this
letter is postmarked.

You are advised to make your paymentto . . .. .. at
the following address: . ... ..

[1993 ¢ 229 § 68; 1991 c 168 § 2; 1986 c 128 § 2; 1981 ¢
254 § 2; 1969 ¢ 62 § 2.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-522 Notice of dishonor—Affidavit of service
by mail. In addition to sending a notice of dishonor to the
drawer of the check under RCW 62A.3-520, the holder of
the check shall execute an affidavit certifying service of the
notice by mail. The affidavit of service by mail must be
attached to a copy of the notice of dishonor and must be
substantially in the following form:

AFFIDAVIT OF SERVICE BY MAIL

L ..... , hereby certify that on the . . .. .. day of
....  19.. . acopy of the foregoing Notice was served
on. ...by mailing via the United States Postal Service,
postage prepaid, at ., Washington.

Dated: ... .. L.

(Signature)

The holder shall retain the affidavit with the check but
shall file a copy of the affidavit with the clerk of the court
in which an action on the check is commenced. [1993 ¢ 229
§ 69; 1981 c 254 § 3.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-525 Consequences for failing to comply with
requirements. No interest, collection costs, and attorneys’
fees, except handling fees, are recoverable on any dishonored
check under the provisions of RCW 62A.3-515 where the
holder of the check or any agent, employee, or assign of the
holder has demanded:

(1) Interest or collection costs in excess of that provided
by RCW 62A.3-515; or

(2) Interest or collection costs prior to the expiration of
fifteen days after the mailing of notice of dishonor, as
provided by RCW 62A.3-515 and 62A.3-520; or

(3) Attorneys’ fees either without having the fees set by
the court, or prior to the expiration of fifteen days after the
mailing of notice of dishonor, as provided by RCW 62A.3-
515 and 62A.3-520. [1993 c 229 § 70; 1981 c 254 § 4;
1969 ¢ 62 § 3.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.
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PART 6
DISCHARGE AND PAYMENT

62A.3-601 Discharge and effect of discharge. (a)
The obligation of a party to pay the instrument is discharged
as stated in this Article or by an act or agreement with the
party which would discharge an obligation to pay money
under a simple contract.

(b) Discharge of the obligation of a party is not effec-
tive against a person acquiring rights of a holder in due
course of the instrument without notice of the discharge.
[1993 ¢ 229 § 71; 1965 ex.s. ¢ 157 § 3-601. Cf. former
RCW sections: RCW 62.01.119 through 62.01.121; 1955 ¢
35 §§ 62.01.119 through 62.01.121; prior: 1899 c 149 §§
119 through 121; RRS §§ 3509 through 3511.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-602 Payment. (a) Subject to subsection (b), an
instrument is paid to the extent payment is made (i) by or on
behalf of a party obliged to pay the instrument, and (ii) to a
person entitled to enforce the instrument. To the extent of
the payment, the obligation of the party obliged to pay the
instrument is discharged even though payment is made with
knowledge of a claim to the instrument under RCW
62A.3-306 by another person.

(b) The obligation of a party to pay the instrument is
not discharged under subsection (a) if:

(1) A claim to the instrument under RCW 62A.3-306 is
enforceable against the party receiving payment and (i)
payment is made with knowledge by the payor that payment
is prohibited by injunction or similar process of a court of
competent jurisdiction, or (ii) in the case of an instrument
other than a cashier’s check, teller’s check, or certified
check, the party making payment accepted, from the person
having a claim to the instrument, indemnity against loss
resulting from refusal to pay the person entitled to enforce
the instrument; or

(2) The person making payment knows that the instru-
ment is a stolen instrument and pays a person it knows is in
wrongful possession of the instrument. [1993 ¢ 229 § 72;
1965 ex.s. ¢ 157 § 3-602. Cf. former RCW 62.01.122; 1955
¢ 35 § 62.01.122; prior: 1899 c 149 § 122; RRS § 3512.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-603 Tender of payment. (a) If tender of
payment of an obligation to pay an instrument is made to a
person entitled to enforce the instrument, the effect of tender
is governed by principles of law applicable to tender of
payment under a simple contract.

(b) If tender of payment of an obligation to pay an
instrument is made to a person entitled to enforce the
instrument and the tender is refused, there is discharge, to
the extent of the amount of the tender, of the obligation of
an indorser or accommodation party having a right of
recourse with respect to the obligation to which the tender
relates.

(c) If tender of payment of an amount due on an
instrument is made to a person entitled to enforce the
instrument, the obligation of the obligor to pay interest after
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the due date on the amount tendered is discharged. If
presentment is required with respect to an instrument and the
obligor is able and ready to pay on the due date at every
place of payment stated in the instrument, the obligor is
deemed to have made tender of payment on the due date to
the person entitled to enforce the instrument. (1993 c 229
§ 73; 1965 ex.s. ¢ 157 § 3-603. Cf. former RCW sections:
(i) RCW 62.01.051, 62.01.088, 62.01.119, and 62.01.121;
1955¢35§§ 62.01.051, 62.01.088,62.01.119, and
62.01.121; prior: 1899 c 149 §§ 51, 88, 119, and 121; RRS
§§ 3442, 3478, 3509, and 3511. (ii) RCW 62.01.171
through 62.01.177; 1955¢35§8§ 62.01.171 through
62.01.177; prior: 1899 c 149 §§ 171 through 177; RRS §§
3561 through 3567. (iii) Subd. (3) cf. former RCW
30.20.090; 1961 c 280 § 4.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-604 Discharge by cancellation or renuncia-
tion. (a) A person entitled to enforce an instrument, with or
without consideration, may discharge the obligation of a
party to pay the instrument (i) by an intentional voluntary
act, such as surrender of the instrument to the party, destruc-
tion, mutilation, or cancellation of the instrument,
cancellation or striking out of the party’s signature, or the
addition of words to the instrument indicating discharge, or
(ii) by agreeing not to sue or otherwise renouncing rights
against the party by a signed writing.

(b) Cancellation or striking out of an indorsement
pursuant to subsection (a) does not affect the status and
rights of a party derived from the indorsement. [1993 c 229
§ 74; 1965 ex.s. ¢ 157 § 3-604. Cf. former RCW sections:
(i) RCW 62.01.070; 1955 ¢ 35 § 62.01.070; prior: 1899 c
149 § 70, RRS § 3461. (ii) RCW 62.01.120; 1955 c 35 §
62.01.120; prior: 1899 ¢ 149 § 120; RRS § 3510.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.3-605 Discharge of indorsers and accommoda-
tion parties. (a) In this section, the term "indorser" includes
adrawer having the obligation described in RCW
62A.3-414(d).

(b) Discharge, under RCW 62A.3-604, of the obligation
of a party to pay an instrument does not discharge the
obligation of an indorser or accommodation party having a
right of recourse against the discharged party.

(c) If a person entitled to enforce an instrument agrees,
with or without consideration, to an extension of the due
date of the obligation of a party to pay the instrument, the
extension discharges an indorser or accommodation party
having a right of recourse against the party whose obligation
is extended to the extent the indorser or accommodation
party proves that the extension caused loss to the indorser or
accommodation party with respect to the right of recourse.

(d) If a person entitled to enforce an instrument agrees,
with or without consideration, to a material modification of
the obligation of a party other than an extension of the due
date, the modification discharges the obligation of an
indorser or accommodation party having a right of recourse
against the person whose obligation is modified to the extent
the modification causes loss to the indorser or accommoda-
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tion party with respect to the right of recourse. The loss
suffered by the indorser or accommodation party as a result
of the modification is equal to the amount of the right of
recourse unless the person enforcing the instrument proves
that no loss was caused by the modification or that the loss
caused by the modification was an amount less than the
amount of the right of recourse.

(e) If the obligation of a party to pay an instrument is
secured by an interest in collateral and a person entitled to
enforce the instrument impairs the value of the interest in
collateral, the obligation of an indorser or accommodation
party having a right of recourse against the obligor is dis-
charged to the extent of the impairment. The value of an
interest in collateral is impaired to the extent (i) the value of
the interest is reduced to an amount less than the amount of
the right of recourse of the party asserting discharge, or (ii)
the reduction in value of the interest causes an increase in
the amount by which the amount of the right of recourse
exceeds the value of the interest. The burden of proving
impairment is on the party asserting discharge.

(f) If the obligation of a party is secured by an interest
in collateral not provided by an accommodation party and a
person entitled to enforce the instrument impairs the value of
the interest in collateral, the obligation of any party who is
jointly and severally liable with respect to the secured
obligation is discharged to the extent the impairment causes
the party asserting discharge to pay more than that party
would have been obliged to pay, taking into account rights
of contribution, if impairment had not occurred. If the party
asserting discharge is an accommodation party not entitled
to discharge under subsection (e), the party is deemed to
have a right to contribution based on joint and several
liability rather than a right to reimbursement. The burden of
proving impairment is on the party asserting discharge.

(g) Under subsection (e) or (f), impairing value of an
interest in collateral includes (i) failure to obtain or maintain
perfection or recordation of the interest in collateral, (ii)
release of collateral without substitution of collateral of equal
value, (iii) failure to perform a duty to preserve the value of
collateral owed, under Article 9 or other law, to a debtor or
surety or other person secondarily liable, or (iv) failure to
comply with applicable law in disposing of collateral.

(h) An accommodation party is not discharged under
subsection (c), (d), or (e) unless the person entitled to
enforce the instrument knows of the accommodation or has
notice under RCW 62A.3-419(c) that the instrument was
signed for accommodation.

(i) A party is not discharged under this section if (i) the
party asserting discharge consents to the event or conduct
that is the basis of the discharge, or (ii) the instrument or a
separate agreement of the party provides for waiver of
discharge under this section either specifically or by general
language indicating that parties waive defenses based on
suretyship or impairment of collateral. [1993 c 229 § 75;
1965 ex.s. ¢ 157 § 3-605. Cf. former RCW sections: RCW
62.01.048, 62.01.119(3), 62.01.120(2), 62.01.122, and
62.01.123; 1955 c 35 §§ 62.01.048, 62.01.119, 62.01.120,
62.01.122, and 62.01.123; prior: 1899 c 149 §§ 48, 119,
120, 122, and 123; RRS §§ 3439, 3509, 3510, 3512, and
3513]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.
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PART 1
GENERAL PROVISIONS AND DEFINITIONS

Short title.

Applicability.

Variation by agreement: measure of damages; action consti-
tuting ordinary care.

Definitions and index of definitions.

"Bank"; "depositary bank"; "payor bank"; “intermediary
bank"; "collecting bank"; "presenting bank”

Payable through or payable at bank; collecting bank.

Separate office of a bank.

Time of receipt of items.

Delays.

Electronic presentment.

Statute of limitations.

PART 2
COLLECTION OF ITEMS: DEPOSITORY
AND COLLECTING BANKS

Status of collecting bank as agent and provisional status of
credits; applicability of article; item indorsed "pay any
bank".

Responsibility for collection or return; when action timely.

Effect of instructions.

Methods of sending and presenting; sending directly to
payor bank.

Depositary bank holder of unindorsed item.

Transfer between banks.

Transfer warranties.

Presentment warranties.

Encoding and retention warranties.

Security interest of collecting bank in items, accompanying
documents and proceeds.

When bank gives value for purposes of holder in due
course.

Presentment by notice of item not payable by, through, or at
a bank; liability of drawer or indorser.

Medium and time of settlement by bank.

Right of charge-back or refund: liability of collecting bank:
return of item

Final payment of item by payor bank; when provisional
debits and credits become final, when certain credits
become available for withdrawal.

Insolvency and preference.

PART 3
COLLECTION OF ITEMS: PAYOR BANKS

Deferred posting; recovery of payment by return of items;
time of dishonor; return of items by payor bank.

Payor bank’s responsibility for late return of item

When items subject to notice, stop-payment order, legal
process, or setoff; order in which items may be charged
or certified.

PART 4
RELATIONSHIP BETWEEN PAYOR BANK
AND ITS CUSTOMER

When bank may charge customer’s account.

Bank’s liability to customer for wrongful dishonor; time of
determining insufficiency of account.

Customer’s right to stop payment; burden of proof of loss.

Bank not obligated to pay check more than six months old.

Death or incompetence of customer.

Customer’s duty to discover and report unauthorized signa-
ture or alteration.

Payor bank’s right to subrogation on improper payment.

Article 4

PART 5
COLLECTION OF DOCUMENTARY DRAFTS

62A.4-501 Handling of documentary drafts; duty to send for present-
ment and to notify customer of dishonor.

Presentment of “on arrival” drafts.

Responsibility of presenting bank for documents and goods;
report of reasons for dishonor; referee in case of need.

Privilege of presenting bank to deal with goods; security
interest for expenses.

62A.4-502
62A.4-503

62A.4-504

Reviser’s note: Powers, duties, and functions of the department of
general administration relating to financial institutions were transferred to
the department of financial institutions by 1993 ¢ 472, effective October 1,
1993. See RCW 43.320.011.

PART 1
GENERAL PROVISIONS AND DEFINITIONS

62A.4-101 Short title. This Article may be cited as
Uniform Commercial Code—Bank Deposits and Collections.
[1993 c 229 § 77; 1965 ex.s. c 157 § 4-101.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-102 Applicability. (a) To the extent that items
within this Article are also within Articles 3 and 8, they are
subject to those Articles. If there is conflict, this Article
governs Article 3, but Article 8 governs this Article.

(b) The liability of a bank for action or non-action with
respect to an item handled by it for purposes of presentment,
payment, or collection is governed by the law of the place
where the bank is located. In the case of action or non-
action by or at a branch or separate office of a bank, its
liability is governed by the law of the place where the
branch or separate office is located. [1993 c 229 § 78; 1965
ex.s. c 157 § 4-102]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-103 Variation by agreement; measure of
damages; action constituting ordinary care. (a) The effect
of the provisions of this Article may be varied by agreement,
but the parties to the agreement cannot disclaim a bank’s
responsibility for its lack of good faith or failure to exercise
ordinary care or limit the measure of damages for the lack
or failure. However, the parties may determine by agree-
ment the standards by which the bank’s responsibility is to
be measured if those standards are not manifestly unreason-
able.

(b) Federal Reserve regulations and operating circulars,
clearing-house rules, and the like have the effect of agree-
ments under subsection (a), whether or not specifically
assented to by all parties interested in items handled.

(c) Action or non-action approved by this Article or
pursuant to Federal Reserve regulations or operating circulars
is the exercise of ordinary care and, in the absence of special
instructions, action or non-action consistent with clearing-
house rules and the like or with a general banking usage not
disapproved by this Article, is prima facie the exercise of
ordinary care.

(d) The specification or approval of certain procedures
by this Article is not disapproval of other procedures that
may be reasonable under the circumstances.

[Title 62A RCW—page 67]
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(e) The measure of damages for failure to exercise
ordinary care in handling an item is the amount of the item
reduced by an amount that could not have been realized by
the exercise of ordinary care. If there is also bad faith it in-
cludes any other damages the party suffered as a proximate
consequence. [1993 c 229 § 79; 1965 ex.s. ¢ 157 § 4-103.
Cf. former RCW sections: (i) RCW 30.52.050; 1955 ¢ 33
§ 30.52.050; prior: 1931 ¢ 10 § 1; 1929 ¢ 203 § 5; RRS §
3292-5. (ii) RCW 30.52.060; 1955 ¢ 33 § 30.52.060; prior:
1929 c 203 § 6; RRS § 3292-6.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-104 Definitions and index of definitions. (a)
In this Article, unless the context otherwise requires:

(1) "Account" means any deposit or credit account with
a bank, including a demand, time, savings, passbook, share
draft, or like account, other than an account evidenced by a
certificate of deposit;

(2) "Afternoon” means the period of a day between
noon and midnight;

(3) "Banking day" means the part of a day on which a
bank is open to the public for carrying on substantially all of
its banking functions, except that it shall not include a
Saturday, Sunday, or legal holiday;

(4) "Clearing house" means an association of banks or
other payors regularly clearing items;

(5) "Customer” means a person having an account with
a bank or for whom a bank has agreed to collect items,
including a bank that maintains an account at another bank;

(6) "Documentary draft” means a draft to be presented
for acceptance or payment if specified documents, certificat-
ed securities (RCW 62A.8-102) or instructions for
uncertificated securities (RCW 62A.8-102), or other certifi-
cates, statements, or the like are to be received by the
drawee or other payor before acceptance or payment of the
draft;

(7) "Draft" means a draft as defined in RCW 62A.3-104
or an item, other than an instrument, that is an order;

(8) "Drawee" means a person ordered in a draft to make
payment,

(9) "Item” means an instrument or a promise or order to
pay money handled by a bank for collection or payment.
The term does not include a payment order governed by
Article 4A or a credit or debit card slip;

(10) "Midnight deadline" with respect to a bank is
midnight on its next banking day following the banking day
on which it receives the relevant item or notice or from
which the time for taking action commences to run, which-
ever is later;

(11) "Settle” means to pay in cash, by clearing-house
settlement, in a charge or credit or by remittance, or other-
wise as agreed. A settlement may be either provisional or
final;

(12) "Suspends payments" with respect to a bank means
that it has been closed by order of the supervisory authori-
ties, that a public officer has been appointed to take it over
or that it ceases or refuses to make payments in the ordinary
course of business.

(b) Other definitions applying to this Article and the
sections in which they appear are:

[Title 62A RCW—page 68]
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"Agreement for electronic
presentment”

"Bank"

"Collecting bank"

"Depositary bank"

"Intermediary bank"

"Payor bank"

RCW 62A.4-110.

RCW 62A.4-105.

RCW 62A.4-105.

RCW 62A.4-105.

RCW 62A.4-105.

RCW 62A.4-105.
"Presenting bank" RCW 62A.4-105.
"Presentment notice" RCW 62A.4-110.

(c) The following definitions in other Articles apply to
this Article:
"Acceptance”
"Alteration”
"Cashier’s check"
"Certificate of deposit"
"Certified check"

RCW 62A.3-409.
RCW 62A.3-407.
RCW 62A.3-104.
RCW 62A.3-104.
RCW 62A.3-409.

"Check" RCW 62A.3-104.
"Draft" RCW 62A.3-104.
"Good faith" RCW 62A.3-103.
"Holder in due course"” RCW 62A.3-302.
"Instrument” RCW 62A.3-104.
"Notice of dishonor" RCW 62A.3-503.
"Order" RCW 62A.3-103.

"Ordinary care” RCW 62A.3-103.
"Person entitled to enforce” RCW 62A.3-301.

"Presentment” RCW 62A.3-501.
"Promise"” RCW 62A.3-103.
"Prove" RCW 62A.3-103.

"Teller’s check"” RCW 62A.3-104.
"Unauthorized signature" RCW 62A.3-403.

(d) In addition Article 1 contains general definitions and
principles of construction and interpretation applicable
throughout this Article. [1995 c 48 § 56; 1993 ¢ 229 § 80;
1981 ¢ 122 § 1; 1965 ex.s. ¢ 157 § 4-104. Cf. former RCW
30.52.010; 1955 c 33 § 30.52.010; prior: 1929 ¢ 203 § 1,
RRS § 3292-1]

Savings—1995 c 48: See RCW 62A.8-601.

Effective date—1995 c 48: Sec RCW 62A .11-113.

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

Construction—1981 ¢ 122: "Nothing in this 1981 amendatory act
shall be construed to preclude any bank from being open to the public for
carrying on its banking functions on Saturdays or Sundays." [198] c 122
§ 2.] “this 1981 amendatory act" consists of the 1981 amendment to RCW
62A.4-104.

62A.4-105 '"Bank'; "depositary bank"; "payor
bank''; "intermediary bank'; "collecting bank'; '"pre-
senting bank'. In this Article:

(1) "Bank" means a person engaged in the business of
banking, including a savings bank, savings and loan associa-
tion, credit union, or trust company;

(2) "Depositary bank" means the first bank to take an
item even though it is also the payor bank, unless the item
is presented for immediate payment over the counter;

(3) "Payor bank" means a bank that is the drawee of a
draft;

(4) "Intermediary bank" means a bank to which an item
is transferred in course of collection except the depositary or
payor bank;

(5) "Collecting bank” means a bank handling the item
for collection except the payor bank;

(1998 Ed)
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(6) "Presenting bank" means a bank presenting an item
except a payor bank. [1993 c 229 § 81; 1965 ex.s. c 157 §
4-105. Cf. former RCW 30.52.010; 1955 ¢ 33 § 30.52.010;
prior: 1929 ¢ 203 § 1.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-106 Payable through or payable at bank;
collecting bank. (a) If an item states that it is "payable
through” a bank identified in the item, (i) the item designates
the bank as a collecting bank and does not by itself authorize
the bank to pay the item, and (ii) the item may be presented
for payment only by or through the bank.

(b) If an item states that it is "payable at" a bank
identified in the item, (i) the item designates the bank as a
collecting bank and does not by itself authorize the bank to
pay the item, and (ii) the item may be presented for payment
only by or through the bank.

(c) If a draft names a nonbank drawee and it is unclear
whether a bank named in the draft is a codrawee or a
collecting bank, the bank is a collecting bank. [1993 ¢ 229
§ 82; 1965 ex.s. ¢ 157 § 4-106. Cf. former RCW sections:
(i) RCW 30.52.010; 1955 c 33 § 30.52.010; prior: 1929 c
203 § 1; RRS § 3292-1. (ii) RCW 30.40.030 through
30.40.050; 1955 ¢ 33 §§ 30.40.030 through 30.40.050; prior:
1939 ¢ 59 §§ 1 through 3; RRS §§ 3252-6 through 3252-8.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-107 Separate office of a bank. A branch or
separate office of a bank is a separate bank for the purpose
of computing the time within which and determining the
place at or to which action may be taken or notices or orders
must be given under this Article and under Article 3. [1993
¢ 229 § 83; 1965 ex.s. ¢ 157 § 4-107.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-108 Time of receipt of items. (a) For the
purpose of allowing time to process items, prove balances,
and make the necessary entries on its books to determine its
position for the day, a bank may fix an afternoon hour of
two P.M. or later as a cut-off hour for the handling of
money and items and the making of entries on its books.

(b) An item or deposit of money received on any day
after a cut-off hour so fixed or after the close of the banking
day may be treated as being received at the opening of the
next banking day. [1993 c 229 § 84: 1965 ex.s. ¢ 157 § 4-
108.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.1t-111 and 62A.11-112.

62A.4-109 Delays. (a) Unless otherwise instructed, a
collecting bank in a good faith effort to secure payment of
a specific item drawn on a payor other than a bank, and with
or without the approval of any person involved, may waive,
modify, or extend time limits imposed or permitted by this
Title for a period not exceeding two additional banking days
without discharge of drawers or indorsers or liability to its
transferor or a prior party.

(1998 Ed.)
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(b) Delay by a collecting bank or payor bank beyond
time limits prescribed or permitted by this Title or by
instructions is excused if (i) the delay is caused by in-
terruption of communication or computer facilities, suspen-
sion of payments by another bank, war, emergency condi-
tions, failure of equipment, or other circumstances beyond
the control of the bank, and (ii) the bank exercises such dili-
gence as the circumstances require. [1993 ¢ 229 § 85; 1965
ex.s. ¢ 157 § 4-109.]

Recovery of attorneys’ fees—Effective date—1993 c 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-110 Electronic presentment. (a) "Agreement
for electronic presentment” means an agreement, clearing-
house rule, or Federal Reserve regulation or operating
circular, providing that presentment of an item may be made
by transmission of an image of an item or information
describing the item ("presentment notice") rather than
delivery of the item itself. The agreement may provide for
procedures governing retention, presentment, payment,
dishonor, and other matters concerning items subject to the
agreement.

(b) Presentment of an item pursuant to an agreement for
presentment is made when the presentment notice is re-
ceived.

(c) If presentment is made by presentment notice, a
reference to "item" or "check” in this Article means the
presentment notice unless the context otherwise indicates.
[1993 ¢ 229 § 86.]

Recovery of attorneys’ fees—Effective date—1993 ¢ 229: See
RCW 62A.11-111 and 62A.11-112.

62A.4-1