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Title 39
PUBLIC CONTRACTS AND INDEBTEDNESS

Public works.

Public works—Registration, licensing, of con-
tractors.

Contractor's bond.

Alternative public works contracting proce-
dures.

Prevailing wages on public works.

Office of minority and women's business enter-
prises.

Purchase of products and services of sheltered
workshops, DSHS programs.

Public purchase preferences.

Procurement of goods and services.

Emergency public works.

Contracts—Indebtedness limitations—Com-
petitive bidding violations.

Acquisition of governmental property.

Intergovernmental disposition of property.

Interlocal cooperation act.

Energy conservation in design of public facili-
ties.

Performance-based contracts for water con-
servation, solid waste reduction, and
energy equipment.

Life-cycle cost analysis of public facilities.

Energy conservation projects.

High-performance public buildings.

Limitation of indebtedness of taxing districts.

Vote required at bond elections.

State bonds, notes, and other evidences of
indebtedness.

Bonds—Miscellaneous provisions, bond infor-
mation reporting.

Bonds—Other miscellaneous provisions—
Registration.

Bonds sold to government at private sale.

Short-term obligations—Municipal corpora-
tions.

Funding indebtedness in counties, cities, and
towns.

Refunding bond act.

Warrants.

Public funds—Deposits and investments—
Public depositaries.

Public funds—Authorized investments.

Investment of funds in bonds, notes, etc.—Col-
lateral.

Uniform facsimile signature of public officials
act.

Taxing district relief.

Agreements between taxing districts.

Public loans to municipal corporations.

Lost or destroyed evidence of indebtedness.

Interest on unpaid public contracts.

Contracts for architectural and engineering
services.

Industrial development revenue bonds.

Private activity bond allocation.

39.88 Community redevelopment financing act.
39.89 Community revitalization financing.

39.90 Validation of bonds and financing proceedings.
39.92 Local transportation act.

39.94 Financing contracts.

39.96 Payment agreements.

39.98 School district credit enhancement program.
39.100  Hospital benefit zones.

39.102  Local infrastructure financing tool program.
39.104  Local revitalization financing.

39.106  Joint municipal utility services.

39.108  Local infrastructure project areas.

39.110  Local economic development financing.
39.112  State land improvement financing areas.

Cities and towns—Leases—Ballot proposition—Rental or option payment in
excess of debt limit—Election: RCW 35.42.200 through 35.42.220.

Colleges and university, contracts by student associations: RCW
28B.10.640.

Community renewal: Chapter 35.81 RCW.

Conditional sales contracts by school districts for acquisition of property or
property rights: RCW 284.335.200.

Contracts by cemetery districts for public facilities, services, and purchas-
ing: RCW 68.52.192 and 68.52.193.

Conveyance of real property by public bodies—Recording: RCW 65.08.095.

County owned real property—Exchange for privately owned real property of
equal value: RCW 36.34.330.

Credit card use by local governments: RCW 43.09.2855.

Credit of state and municipal corporations not to be loaned: State Constitu-
tion Art. 8 §5 5, 7.

Higher education facilities authority: Chapter 28B.07 RCW.

Highway and road improvement, validity of agreement to indemnify against
liability for negligence: RCW 4.24.115.

Hospitalization and medical aid for public employees and dependents—Pre-
miums, governmental contributions authorized: RCW 41.04.180,
41.04.190.

Municipal revenue bond act: Chapter 35.41 RCW.

Participation in world fairs by municipal corporations and political subdivi-
sions authorized: Chapter 35.60 RCW.

Public bodies may retain collection agencies to collect public debts—Fees:
RCW 19.16.500.

Public officer requiring bond or insurance from particular insurer, agent or
broker, procuring bond or insurance, violations: RCW 48.30.270.

School district hot lunch program, federal surplus or donated food commod-
ities: Chapter 284.235 RCW.

State money to be disbursed only by appropriation: State Constitution Art. 8
§ 4 (Amendment 11).

Subcontractors to be identified by bidder, when: RCW 39.30.060.

Chapter 39.04 RCW

PUBLIC WORKS
Sections
39.04.010  Definitions.
39.04.015  Adjustment to bid price—Conditions.
39.04.020  Plans and specifications—Estimates—Publication—Emer-
gencies.
39.04.040  Work to be executed according to plans—Supplemental plans.
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39.04.050  Contents of original estimates.

39.04.060  Supplemental estimates.

39.04.070  Account and record of cost.

39.04.080  Certified copy to be filed—Engineers' certificate.

39.04.100  Records open to public inspection—Certified copies.

39.04.105  Competitive bidding— Written protests—Notice of contract
execution.

39.04.107  Competitive bidding—Bidder claiming error.

39.04.110  Penalty for false entries.

39.04.120  Change orders due to environmental protection require-
ments—Costs—Dispute resolution.

39.04.130  Application of RCW 39.04.120.

39.04.133  State capital improvement or construction projects—Product
standards.

39.04.135  Demolition projects—Recycling or reuse of materials.

39.04.155  Small works roster contract procedures—Limited public
works process—Definitions.

39.04.156  Small works roster manual—Notification to local govern-
ments.

39.04.160  Contracts subject to requirements established under office of
minority and women's business enterprises.

39.04.162  Awards of procurement contracts to veteran-owned busi-
nesses.

39.04.170  Application of chapter to performance-based contracts for
energy equipment.

39.04.175  Application of chapter to certain agreements relating to water
pollution control, solid waste handling facilities.

39.04.180  Trench excavations—Safety systems required.

39.04.190  Purchase contract process—Other than formal sealed bidding.

39.04.200  Small works roster or purchase contracts—Listing of contracts
awarded required.

39.04.210  Correctional facilities construction and repair—Findings.

39.04.220  Correctional facilities construction and repair—Use of general
contractor/construction manager method for awarding con-
tracts—Demonstration projects.

39.04.230  Correctional facilities construction and repair—Alternative
contracting method to remain in force until contracts com-
pleted.

39.04.235  Public works contracts—Unit priced contracts—When autho-
rized—Bidding requirements.

39.04.240  Public works contracts—Awarding of attorneys' fees.

39.04.250  Payments received on account of work performed by subcon-
tractor—Disputed amounts—Remedies.

39.04.260  Private construction performed pursuant to contract for rental,
lease, or purchase by state—Must comply with prevailing
wage law.

39.04.270  Electronic data processing and telecommunications systems—
Municipalities—Acquisition method—Competitive negotia-
tion—Findings, intent.

39.04.280  Competitive bidding requirements—Exemptions.

39.04.290  Contracts for building engineering systems.

39.04.300  Apprenticeship training programs—Purpose.

39.04.310  Apprenticeship training programs—Definitions.

39.04.320  Apprenticeship training programs—Public works contracts—
Adjustment of specific projects—Report and collection of
agency data—Apprenticeship utilization advisory committee
created.

39.04.330  Use of wood products—Compliance with chapter 39.35D
RCW.

39.04.340  Apprenticeship and training council outreach effort.

39.04.350  Bidder responsibility criteria—Sworn statement—Supple-
mental criteria.

39.04.360  Payment of undisputed claims.

39.04.370  Contract requirements—Off-site prefabricated items—Sub-
mission of information.

39.04.380  Preference for resident contractors.

39.04.400  Repair or replacement of structurally deficient bridges.

39.04.900  Rights may not be waived—Construction—1992 ¢ 223.

39.04.901  Application—1992 ¢ 223.

Buildings, earthquake standards for construction: Chapter 70.86 RCW.

Counties, purchasing departments, competitive bids: RCW 36.32.235
through 36.32.270.

County road equipment and materials: RCW 36.82.100 through 36.82.120.
County roads and bridges—Plans, approval, bids, etc.: Chapter 36.77 RCW.
Liens for labor, materials, taxes on public works: Chapter 60.28 RCW.
Municipalities—Energy audits and efficiency: RCW 43.19.691.

Port district contracts: Chapter 53.08 RCW.

Public buildings, provision to be made for aged and individuals with disabil-
ities: Chapter 70.92 RCW.

Second-class city or town, public contracts: RCW 35.23.352.
[Title 39 RCW—page 2]
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State highway construction and maintenance: Chapter 47.28 RCW.

Suppression of competitive bidding on public works, penalty: RCW 9.18.120
through 9.18.150.

Traffic control at work sites: RCW 47.36.200.

Workers' compensation law applicable to contracts for public works: RCW
51.12.050, 51.12.070.

39.04.010 Definitions. The definitions in this section
apply throughout this chapter unless the context clearly
requires otherwise.

(1) "Award" means the formal decision by the state or
municipality notifying a responsible bidder with the lowest
responsive bid of the state's or municipality's acceptance of
the bid and intent to enter into a contract with the bidder.

(2) "Contract" means a contract in writing for the execu-
tion of public work for a fixed or determinable amount duly
awarded after advertisement and competitive bid, or a con-
tract awarded under the small works roster process in RCW
39.04.155.

(3) "Municipality" means every city, county, town, port
district, district, or other public agency authorized by law to
require the execution of public work, except drainage dis-
tricts, diking districts, diking and drainage improvement dis-
tricts, drainage improvement districts, diking improvement
districts, consolidated diking and drainage improvement dis-
tricts, consolidated drainage improvement districts, consoli-
dated diking improvement districts, irrigation districts, or
other districts authorized by law for the reclamation or devel-
opment of waste or undeveloped lands.

(4) "Public work" means all work, construction, alter-
ation, repair, or improvement other than ordinary mainte-
nance, executed at the cost of the state or of any municipality,
or which is by law a lien or charge on any property therein.
All public works, including maintenance when performed by
contract shall comply with chapter 39.12 RCW. "Public
work" does not include work, construction, alteration, repair,
or improvement performed under contracts entered into
under RCW 36.102.060(4) or under development agreements
entered into under RCW 36.102.060(7) or leases entered into
under RCW 36.102.060(8).

(5) "Responsible bidder" means a contractor who meets
the criteria in RCW 39.04.350.

(6) "State" means the state of Washington and all depart-
ments, supervisors, commissioners, and agencies of the state.
[2008 ¢ 130 § 16; 2007 ¢ 133 § 1; 2000 ¢ 138 § 102; 1997 ¢
220 § 402 (Referendum Bill No. 48, approved June 17,
1997); 1993 ¢ 174 § 1; 1989 ¢ 363 § 5; 1986 ¢ 282 § 1; 1982
c98§1;1977 ex.s.c 177§ 1; 1923 ¢ 183 § 1; RRS § 10322-
1.]

Purpose—Part headings not law—2000 c 138: See notes following
RCW 39.04.155.

Referendum—Other legislation limited—Legislators' personal
intent not indicated—Reimbursements for election—Voters' pamphlet,
election requirements—1997 ¢ 220: See RCW 36.102.800 through
36.102.803.

Municipalities—Energy audits and efficiency: RCW 43.19.691.

39.04.015 Adjustment to bid price—Conditions.
Notwithstanding the provisions of RCW 39.04.010, a state
contracting authority is authorized to negotiate an adjustment
to a bid price, based upon agreed changes to the contract
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plans and specifications, with a low responsive bidder under
the following conditions:

(1) All bids for a state public works project involving
buildings and any associated building utilities and appen-
dants exceed the available funds, as certified by the appropri-
ate fiscal officer;

(2) The apparent low responsive bid does not exceed the
available funds by: (a) Five percent on projects valued under
one million dollars; (b) the greater of fifty thousand dollars or
two and one-half percent for projects valued between one
million dollars and five million dollars; or (c) the greater of
one hundred twenty-five thousand dollars or one percent for
projects valued over five million dollars; and

(3) The negotiated adjustment will bring the bid price
within the amount of available funds. [1989 ¢ 59 § 1.]

39.04.020 Plans and specifications—Estimates—
Publication—Emergencies. Whenever the state or any
municipality shall determine that any public work is neces-
sary to be done, it shall cause plans, specifications, or both
thereof and an estimate of the cost of such work to be made
and filed in the office of the director, supervisor, commis-
sioner, trustee, board, or agency having by law the authority
to require such work to be done. The plans, specifications,
and estimates of cost shall be approved by the director, super-
visor, commissioner, trustee, board, or agency and the origi-
nal draft or a certified copy filed in such office before further
action is taken.

If the state or such municipality shall determine that it is
necessary or advisable that such work shall be executed by
any means or method other than by contract or by a small
works roster process, and it shall appear by such estimate that
the probable cost of executing such work will exceed the sum
of twenty-five thousand dollars, then the state or such munic-
ipality shall at least fifteen days before beginning work cause
such estimate, together with a description of the work, to be
published at least once in a legal newspaper of general circu-
lation published in or as near as possible to that part of the
county in which such work is to be done. When any emer-
gency shall require the immediate execution of such public
work, upon a finding of the existence of such emergency by
the authority having power to direct such public work to be
done and duly entered of record, publication of description
and estimate may be made within seven days after the com-
mencement of the work. [1994 ¢ 243§ 1; 1993 ¢ 379§ 111;
1986 ¢ 282 §2; 1982 ¢ 98 § 4; 1975 1st ex.s. ¢ 230 § 2; 1967
¢ 70§ 1; 1923 ¢ 183 § 2; RRS § 10322-2. Formerly RCW
39.04.020 and 39.04.030.]

Intent—Severability—Effective date—1993 ¢ 379: See notes follow-
ing RCW 28B.10.029.

39.04.040 Work to be executed according to plans—
Supplemental plans. Whenever plans and specifications
shall have been filed the work to be done shall be executed in
accordance with such plans and specifications unless supple-
mental plans and specifications of the alterations to be made
therein shall be made and filed in the office where the origi-
nal plans and specifications are filed.

In the event that the probable cost of executing such
work in accordance with the supplemental plans and specifi-
cations shall be increased or decreased from the estimated
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cost as shown by the original estimate to an amount in excess
of ten percent of such estimate, then a supplemental estimate
shall be made of the increased or decreased cost of executing
the work in accordance with the supplemental plans and
specifications and filed in the office where the original esti-
mate is filed. [1923 ¢ 183 § 3; RRS § 10322-3.]

39.04.050 Contents of original estimates. Original
estimates shall show in detail the estimated cost of the work;
the estimated quantities of each class of work; the estimated
unit cost for each class; the estimated total cost for each class;
the time limit, allowed for the completion of the work and the
estimated dates of commencement and completion. [1986 ¢
282 § 3; 1923 ¢ 183 § 4; RRS § 10322-4.]

39.04.060 Supplemental estimates. Supplemental esti-
mates shall show the estimated increase or decrease in the
total quantities of each class, in the unit cost of each class, in
the total cost for each class and in the total cost of the work as
shown by the original estimate, together with any change in
the time limit and in the estimated dates of commencing and
completing the work. [1923 ¢ 183 § 5; RRS § 10322-5.]

39.04.070 Account and record of cost. Whenever the
state or any municipality shall execute any public work by
any means or method other than by contract or small works
roster, it shall cause to be kept and preserved a full, true and
accurate account and record of the costs of executing such
work in accordance with the budgeting, accounting, and
reporting system provisions prescribed by law for the state
agency or municipality. [1986 ¢ 282 § 4; 1923 ¢ 183 § 6;
RRS § 10322-6.]

State auditor to prescribe standard form for costs of public works: RCW
43.09.205.

39.04.080 Certified copy to be filed—Engineers' cer-
tificate. A true copy of such account or record, duly certified
by the officer or officers having by law authority to direct
such work to be done, to be a full, true, and accurate account
of the costs of executing such work shall be filed in the office
where the original plans and specifications are filed within
sixty days after the completion of the work.

The engineer or other officer having charge of the execu-
tion of such work shall execute a certificate which shall be
attached to and filed with such certified copy, certifying that
such work was executed in accordance with the plans and
specifications on file and the times of commencement and
completion of such work. If the work is not in accordance
with such plans and specifications he or she shall set forth the
manner and extent of the variance therefrom. [2011 ¢ 336 §
802; 1923 ¢ 183 § 7; RRS § 10322-7.]

39.04.100 Records open to public inspection—Certi-
fied copies. All plans, specifications, estimates, and copies
of accounts or records and all certificates attached thereto
shall, when filed, become public records and shall at all rea-
sonable times be subject to public inspection.

Certified copies of any estimate, account or record shall
be furnished by the officer having the custody thereof to any
person on demand and the payment of the legal fees for mak-
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ing and certifying the same. [1923 ¢ 183 § 9; RRS § 10322-
9.]

39.04.105 Competitive bidding—Written protests—
Notice of contract execution. (1) Within two business days
of the bid opening on a public works project that is the subject
of competitive bids, the municipality must provide, if
requested by a bidder, copies of the bids the municipality
received for the project. The municipality shall then allow at
least two full business days after providing bidders with cop-
ies of all bids before executing a contract for the project.
Intermediate Saturdays, Sundays, and legal holidays are not
counted.

(2) When a municipality receives a written protest from
a bidder for a public works project that is the subject of com-
petitive bids, the municipality must not execute a contract for
the project with anyone other than the protesting bidder with-
out first providing at least two full business days' written
notice of the municipality's intent to execute a contract for the
project; provided that the protesting bidder submits notice in
writing of its protest no later than:

(a) Two full business days following bid opening, if no
bidder requested copies of the bids received for the project
under subsection (1) of this section; or

(b) Two full business days following when the munici-
pality provided copies of the bids to those bidders requesting
bids under subsection (1) of this section. Intermediate Satur-
days, Sundays, and legal holidays are not counted. [2019 ¢
434 § 13;2003 ¢ 300 § 1.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.04.107 Competitive bidding—Bidder claiming
error. A low bidder on a public works project who claims
error and fails to enter into a contract is prohibited from bid-
ding on the same project if a second or subsequent call for
bids is made for the project. [2003 ¢ 300 § 2.]

39.04.110 Penalty for false entries. Any director,
supervisor, officer or employee of the state and any commis-
sioner, trustee, supervisor, officer or employee of any munic-
ipality who shall knowingly make any false entry in any
account or record required by this chapter or who shall know-
ingly certify to any false statement in any certificate required
by this chapter, shall be guilty of a misdemeanor. [1923 ¢
183 § 10; RRS § 10322-10.]

Falsifying accounts: RCW 42.20.070.
Misconduct of public officers: Chapter 42.20 RCW.

39.04.120 Change orders due to environmental pro-
tection requirements—Costs—Dispute resolution. If the
successful bidder must undertake additional work for public
construction projects issued by the state of Washington, its
authorities or agencies, or a political subdivision of the state
due to the enactment of new environmental protection
requirements or the amendment of existing environmental
protection statutes, ordinances, or rules occurring after the
submission of the successful bid, the awarding agency shall
issue a change order setting forth the additional work that
must be undertaken, which shall not invalidate the contract.
The cost of such a change order to the awarding agency shall
be determined in accordance with the provisions of the con-
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tract for change orders or, if no such provision is set forth in
the contract, then the cost to the awarding agency shall be the
contractor's costs for wages, labor costs other than wages,
wage taxes, materials, equipment rentals, insurance, and sub-
contracts attributable to the additional activity plus a reason-
able sum for overhead and profit. However, the additional
costs to undertake work not specified in the contract docu-
ments shall not be approved unless written authorization is
given the successful bidder prior to his or her undertaking
such additional activity. In the event of a dispute between the
awarding agency and the contractor, dispute resolution pro-
cedures may be commenced under the applicable terms of the
construction contract, or, if the contract contains no such pro-
vision for dispute resolution, the then obtaining rules of the
American arbitration association. [2011 ¢ 336 § 803; 1998 ¢
196 § 1; 1973 1stex.s.c 62 § 1.]

Delay due to litigation, change orders, costs, arbitration, termination: RCW
60.28.080.

Additional notes found at www.leg.wa.gov

39.04.130 Application of RCW 39.04.120. RCW
39.04.120 shall take effect in ninety days but shall not apply
to any contract awarded pursuant to an invitation for bids
issued on or before the date it takes effect, or to any persons
or bonds in respect of any such contract. [1973 Ist ex.s. ¢ 62
§21]

Additional notes found at www.leg.wa.gov

39.04.133 State capital improvement or construction
projects—Product standards. (1) The state's preferences
for the purchase and use of recycled content products shall be
included as a factor in the design and development of state
capital improvement projects.

(2) If a construction project receives state public fund-
ing, the product standards, as provided in RCW 43.19A.020,
shall apply to the materials used in the project, whenever the
administering agency and project owner determine that such
products would be cost-effective and are readily available.

(3) This section does not apply to contracts entered into
by a municipality. [2002 ¢ 299 § 2; 1996 ¢ 198 § 5.]

39.04.135 Demolition projects—Recycling or reuse
of materials. Material from demolition projects shall be
recycled or reused whenever practicable. [1996 ¢ 198 § 6.]

39.04.155 Small works roster contract procedures—
Limited public works process—Definitions. (1) This sec-
tion provides uniform small works roster provisions to award
contracts for construction, building, renovation, remodeling,
alteration, repair, or improvement of real property that may
be used by state agencies and by any local government that is
expressly authorized to use these provisions. These provi-
sions may be used in lieu of other procedures to award con-
tracts for such work with an estimated cost of three hundred
fifty thousand dollars or less. The small works roster process
includes the limited public works process authorized under
subsection (3) of this section and any local government
authorized to award contracts using the small works roster
process under this section may award contracts using the lim-
ited public works process under subsection (3) of this section.
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(2)(a) A state agency or authorized local government
may create a single general small works roster, or may create
a small works roster for different specialties or categories of
anticipated work. Where applicable, small works rosters may
make distinctions between contractors based upon different
geographic areas served by the contractor. The small works
roster or rosters shall consist of all responsible contractors
who have requested to be on the list, and where required by
law are properly licensed or registered to perform such work
in this state. A state agency or local government establishing
a small works roster or rosters may require eligible contrac-
tors desiring to be placed on a roster or rosters to keep current
records of any applicable licenses, certifications, registra-
tions, bonding, insurance, or other appropriate matters on file
with the state agency or local government as a condition of
being placed on a roster or rosters. At least once a year, the
state agency or local government shall publish in a newspa-
per of general circulation within the jurisdiction a notice of
the existence of the roster or rosters and solicit the names of
contractors for such roster or rosters. In addition, responsible
contractors shall be added to an appropriate roster or rosters
at any time they submit a written request and necessary
records. Master contracts may be required to be signed that
become effective when a specific award is made using a
small works roster.

(b) A state agency establishing a small works roster or
rosters shall adopt rules implementing this subsection. A
local government establishing a small works roster or rosters
shall adopt an ordinance or resolution implementing this sub-
section. Procedures included in rules adopted by the depart-
ment of enterprise services in implementing this subsection
must be included in any rules providing for a small works
roster or rosters that is adopted by another state agency, if the
authority for that state agency to engage in these activities has
been delegated to it by the department of enterprise services
under chapter 43.19 RCW. An interlocal contract or agree-
ment between two or more state agencies or local govern-
ments establishing a small works roster or rosters to be used
by the parties to the agreement or contract must clearly iden-
tify the lead entity that is responsible for implementing the
provisions of this subsection.

(c) Procedures shall be established for securing tele-
phone, written, or electronic quotations from contractors on
the appropriate small works roster to assure that a competi-
tive price is established and to award contracts to the lowest
responsible bidder, as defined in RCW 39.04.010. Invitations
for quotations shall include an estimate of the scope and
nature of the work to be performed as well as materials and
equipment to be furnished. However, detailed plans and spec-
ifications need not be included in the invitation. This subsec-
tion does not eliminate other requirements for architectural or
engineering approvals as to quality and compliance with
building codes. Quotations may be invited from all appropri-
ate contractors on the appropriate small works roster. As an
alternative, quotations may be invited from at least five con-
tractors on the appropriate small works roster who have indi-
cated the capability of performing the kind of work being
contracted, in a manner that will equitably distribute the
opportunity among the contractors on the appropriate roster.
However, if the estimated cost of the work is from two hun-
dred fifty thousand dollars to three hundred fifty thousand
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dollars, a state agency or local government that chooses to
solicit bids from less than all the appropriate contractors on
the appropriate small works roster must also notify the
remaining contractors on the appropriate small works roster
that quotations on the work are being sought. The govern-
ment has the sole option of determining whether this notice to
the remaining contractors is made by: (i) Publishing notice in
a legal newspaper in general circulation in the area where the
work is to be done; (ii) mailing a notice to these contractors;
or (iii) sending a notice to these contractors by facsimile or
other electronic means. For purposes of this subsection
(2)(c), "equitably distribute" means that a state agency or
local government soliciting bids may not favor certain con-
tractors on the appropriate small works roster over other con-
tractors on the appropriate small works roster who perform
similar services.

(d) A contract awarded from a small works roster under
this section need not be advertised.

(e) Immediately after an award is made, the bid quota-
tions obtained shall be recorded, open to public inspection,
and available by at least one of the following: Telephone or
electronic request.

(f) For projects awarded under the small works roster
process established under this subsection, a state agency or
authorized local government may waive the retainage
requirements of RCW 60.28.011(1)(a), thereby assuming the
liability for contractor's nonpayment of: (i) Laborers,
mechanics, subcontractors, materialpersons, and suppliers;
and (ii) taxes, increases, and penalties under Titles 50, 51,
and 82 RCW that may be due from the contractor for the proj-
ect. However, the state agency or local government has the
right of recovery against the contractor for any payments
made on the contractor's behalf. Recovery of unpaid wages
and benefits are the first priority for actions filed against the
contract.

(3)(a) In lieu of awarding contracts under subsection (2)
of this section, a state agency or authorized local government
may award a contract for work, construction, alteration,
repair, or improvement projects estimated to cost less than
fifty thousand dollars using the limited public works process
provided under this subsection. Public works projects
awarded under this subsection are exempt from the other
requirements of the small works roster process provided
under subsection (2) of this section and are exempt from the
requirement that contracts be awarded after advertisement as
provided under RCW 39.04.010.

(b) For limited public works projects, a state agency or
authorized local government shall solicit electronic or written
quotations from a minimum of three contractors from the
appropriate small works roster and shall award the contract to
the lowest responsible bidder as defined under RCW
39.04.010. After an award is made, the quotations shall be
open to public inspection and available by electronic request.
A state agency or authorized local government must equita-
bly distribute opportunities for limited public works projects
among contractors willing to perform in the geographic area
of the work. A state agency or authorized local government
shall maintain a list of the contractors contacted and the con-
tracts awarded during the previous twenty-four months under
the limited public works process, including the name of the
contractor, the contractor's registration number, the amount
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of the contract, a brief description of the type of work per-
formed, and the date the contract was awarded. For limited
public works projects, a state agency or authorized local gov-
ernment may waive the payment and performance bond
requirements of chapter 39.08 RCW and may waive the
retainage requirements of RCW 60.28.011(1)(a), thereby
assuming the liability for the contractor's nonpayment of
laborers, mechanics, subcontractors, materialpersons, suppli-
ers, and taxes, increases, and penalties imposed under Titles
50, 51, and 82 RCW that may be due from the contractor for
the limited public works project, however the state agency or
authorized local government shall have the right of recovery
against the contractor for any payments made on the contrac-
tor's behalf.

(4) The breaking of any project into units or accomplish-
ing any projects by phases is prohibited if it is done for the
purpose of avoiding the maximum dollar amount of a con-
tract that may be let using the small works roster process or
limited public works process.

(5) A state agency or authorized local government may
use the limited public works process in this section to solicit
and award small works roster contracts to minibusinesses and
microbusinesses as defined under RCW 39.26.010 that are
registered contractors.

(6) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Equitably distribute opportunities" means that a
state agency or authorized local government may not favor
certain contractors on the appropriate small works roster over
other contractors on the same roster who perform similar ser-
vices.

(b) "State agency" means the department of enterprise
services, the state parks and recreation commission, the
department of natural resources, the department of fish and
wildlife, the department of transportation, any institution of
higher education as defined under RCW 28B.10.016, and any
other state agency delegated authority by the department of
enterprise services to engage in construction, building, reno-
vation, remodeling, alteration, improvement, or repair activi-
ties. [2019 ¢ 434 § 5; 2015 ¢ 225 § 33;2009 ¢ 74 § 1;2008 ¢
130 § 17. Prior: 2007 ¢ 218 § 87; 2007 ¢ 210 § 1; 2007 ¢ 133
§4;2001 c284 § 1;2000 ¢ 138 § 101; 1998 ¢ 278 § 12; 1993
c 198 § 1; 1991 ¢ 363 § 109.]

Finding—Intent—2019 ¢ 434: See note following RCW 35.23.352.

Intent—Finding—2007 ¢ 218: See note following RCW 1.08.130.

Purpose—2000 ¢ 138: "The purpose of this act is to establish a com-
mon small works roster procedure that state agencies and local governments

may use to award contracts for construction, building, renovation, remodel-
ing, alteration, repair, or improvement of real property." [2000 ¢ 138 § 1.]

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

Competitive bids—Contract procedure: RCW 36.32.250.

Additional notes found at www.leg.wa.gov

39.04.156 Small works roster manual—Notification
to local governments. The *department of community,
trade, and economic development, in cooperation with the
municipal research and services center, shall prepare a small
works roster manual and periodically notify the different
types of local government authorized to use a small works
roster process about this authority. [2000 ¢ 138 § 104.]
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*Reviser's note: The "department of community, trade, and economic
development" was renamed the "department of commerce" by 2009 ¢ 565.

Purpose—Part headings not law—2000 ¢ 138: See notes following
RCW 39.04.155.

39.04.160 Contracts subject to requirements estab-
lished under office of minority and women's business
enterprises. All contracts entered into under this chapter by
the state on or after September 1, 1983, are subject to the
requirements established under chapter 39.19 RCW. [1983 ¢
120 § 11.]

Additional notes found at www.leg.wa.gov

39.04.162 Awards of procurement contracts to vet-
eran-owned businesses. All procurement contracts entered
into under this chapter on or after June 10, 2010, are subject
to the requirements established under RCW 43.60A.200.
[2010¢ 5 § 8.]

Purpose—Construction—2010 ¢ 5: See notes following RCW
43.60A.010.

39.04.170 Application of chapter to performance-
based contracts for energy equipment. This chapter shall
not apply to performance-based contracts, as defined in
*RCW 39.35A.020(3), that are negotiated under chapter
39.35A RCW. [1985¢c 169 §5.]

*Reviser's note: RCW 39.35A.020 was amended by 2001 ¢ 214 § 18,
changing subsection (3) to subsection (4).

39.04.175 Application of chapter to certain agree-
ments relating to water pollution control, solid waste han-
dling facilities. This chapter does not apply to the selection
of persons or entities to construct or develop water pollution
control facilities or to provide water pollution control ser-
vices under RCW 70.150.040 or the selection of persons or
entities to construct or develop solid waste handling facilities
or to provide solid waste handling services under RCW
35.21.156 or under RCW 36.58.090. [1989 ¢ 399 § 11; 1986
c244 § 13.]

39.04.180 Trench excavations—Safety systems
required. On public works projects in which trench excava-
tion will exceed a depth of four feet, any contract therefor
shall require adequate safety systems for the trench excava-
tion that meet the requirements of the Washington industrial
safety and health act, chapter 49.17 RCW. This requirement
shall be included in the cost estimates and bidding forms as a
separate item. The costs of trench safety systems shall not be
considered as incidental to any other contract item and any
attempt to include the trench safety systems as an incidental
cost is prohibited. [1988 ¢ 180 § 1.]

39.04.190 Purchase contract process—Other than
formal sealed bidding. (1) This section provides a uniform
process to award contracts for the purchase of any materials,
equipment, supplies, or services by those municipalities that
are authorized to use this process in lieu of the requirements
for formal sealed bidding. The state statutes governing a spe-
cific type of municipality shall establish the maximum dollar
thresholds of the contracts that can be awarded under this
process, and may include other matters concerning the
awarding of contracts for purchases, for the municipality.
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(2) At least twice per year, the municipality shall publish
in a newspaper of general circulation within the jurisdiction a
notice of the existence of vendor lists and solicit the names of
vendors for the lists. Municipalities shall by resolution estab-
lish a procedure for securing telephone or written quotations,
or both, from at least three different vendors whenever possi-
ble to assure that a competitive price is established and for
awarding the contracts for the purchase of any materials,
equipment, supplies, or services to the lowest responsible
bidder as defined in chapter 39.26 RCW. Immediately after
the award is made, the bid quotations obtained shall be
recorded, open to public inspection, and shall be available by
telephone inquiry. A contract awarded pursuant to this sec-
tion need not be advertised. [2015¢ 79 § 4; 1993 ¢ 198 § 2;
1991 ¢ 363 § 110.]

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

39.04.200 Small works roster or purchase contracts
—Listing of contracts awarded required. Any local gov-
ernment using the uniform process established in RCW
39.04.190 to award contracts for purchases must post a list of
the contracts awarded under that process at least once every
two months. Any state agency or local government using the
small works roster process established in RCW 39.04.155 to
award contracts for construction, building, renovation,
remodeling, alteration, repair, or improvement of real prop-
erty must make available a list of the contracts awarded under
that process at least once every year. The list shall contain the
name of the contractor or vendor awarded the contract, the
amount of the contract, a brief description of the type of work
performed or items purchased under the contract, and the date
it was awarded. The list shall also state the location where the
bid quotations for these contracts are available for public
inspection. [2000 ¢ 138 § 103; 1993 ¢ 198 § 3; 1991 ¢ 363 §
111.]

Purpose—Part headings not law—2000 c 138: See notes following
RCW 39.04.155.

Purpose—Captions not law—1991 ¢ 363: See notes following RCW
2.32.180.

39.04.210 Correctional facilities construction and
repair—Findings. The legislature recognizes that fair and
open competition is a basic tenet of public works procure-
ment, that such competition reduces the appearance of and
opportunity for favoritism and inspires public confidence that
contracts are awarded equitably and economically, and that
effective monitoring mechanisms are important means of
curbing any improprieties and establishing public confidence
in the process by which contractual services are procured.
The legislature finds that there will continue to exist a need
for additional correctional facilities due to the inadequate
capacity of existing correctional facilities to accommodate
the predicted growth of offender populations and that it is
necessary to provide public works contract options for the
effective construction and repair of additional department of
corrections facilities. [1994 ¢ 80§ 1; 1991 ¢ 130§ 1.]

Additional notes found at www.leg.wa.gov
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39.04.220 Correctional facilities construction and
repair—Use of general contractor/construction manager
method for awarding contracts—Demonstration proj-
ects. (1) In addition to currently authorized methods of pub-
lic works contracting, and in lieu of the requirements of RCW
39.04.010 and 39.04.020 through 39.04.060, capital projects
funded for over ten million dollars authorized by the legisla-
ture for the department of corrections to construct or repair
facilities may be accomplished under contract using the gen-
eral contractor/construction manager method described in
this section. In addition, the general contractor/construction
manager method may be used for up to two demonstration
projects under ten million dollars for the department of cor-
rections. Each demonstration project shall aggregate capital
projects authorized by the legislature at a single site to total
no less than three million dollars with the approval of the
office of financial management. The department of enterprise
services shall present its plan for the aggregation of projects
under each demonstration project to the oversight advisory
committee established under subsection (2) of this section
prior to soliciting proposals for general contractor/construc-
tion manager services for the demonstration project.

(2) For the purposes of this section, "general contrac-
tor/construction manager" means a firm with which the
department of enterprise services has selected and negotiated
a maximum allowable construction cost to be guaranteed by
the firm, after competitive selection through a formal adver-
tisement, and competitive bids to provide services during the
design phase that may include life-cycle cost design consid-
erations, value engineering, scheduling, cost estimating, con-
structability, alternative construction options for cost sav-
ings, and sequencing of work, and to act as the construction
manager and general contractor during the construction
phase. The department of enterprise services shall establish
an independent oversight advisory committee with represen-
tatives of interest groups with an interest in this subject area,
the department of corrections, and the private sector, to
review selection and contracting procedures and contracting
documents. The oversight advisory committee shall discuss
and review the progress of the demonstration projects. The
general contractor/construction manager method is limited to
projects authorized on or before July 1, 1997.

(3) Contracts for the services of a general contractor/con-
struction manager awarded under the authority of this section
shall be awarded through a competitive process requiring the
public solicitation of proposals for general contractor/con-
struction manager services. Minority and women enterprise
total project goals shall be specified in the bid instructions to
the general contractor/construction manager finalists. The
director of enterprise services is authorized to include an
incentive clause in any contract awarded under this section
for savings of either time or cost or both from that originally
negotiated. No incentives granted shall exceed five percent of
the maximum allowable construction cost. The director of
enterprise services or his or her designee shall establish a
committee to evaluate the proposals considering such factors
as: Ability of professional personnel; past performance in
negotiated and complex projects; ability to meet time and
budget requirements; location; recent, current, and projected
workloads of the firm; and the concept of their proposal.
After the committee has selected the most qualified finalists,
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these finalists shall submit sealed bids for the percent fee,
which is the percentage amount to be earned by the general
contractor/construction manager as overhead and profit, on
the estimated maximum allowable construction cost and the
fixed amount for the detailed specified general conditions
work. The maximum allowable construction cost may be
negotiated between the department of enterprise services and
the selected firm after the scope of the project is adequately
determined to establish a guaranteed contract cost for which
the general contractor/construction manager will provide a
performance and payment bond. The guaranteed contract
cost includes the fixed amount for the detailed specified gen-
eral conditions work, the negotiated maximum allowable
construction cost, the percent fee on the negotiated maximum
allowable construction cost, and sales tax. If the department
of enterprise services is unable to negotiate a satisfactory
maximum allowable construction cost with the firm selected
that the department of enterprise services determines to be
fair, reasonable, and within the available funds, negotiations
with that firm shall be formally terminated and the depart-
ment of enterprise services shall negotiate with the next low
bidder and continue until an agreement is reached or the pro-
cess is terminated. If the maximum allowable construction
cost varies more than fifteen percent from the bid estimated
maximum allowable construction cost due to requested and
approved changes in the scope by the state, the percent fee
shall be renegotiated. All subcontract work shall be competi-
tively bid with public bid openings. Specific contract require-
ments for women and minority enterprise participation shall
be specified in each subcontract bid package that exceeds ten
percent of the department's estimated project cost. All sub-
contractors who bid work over two hundred thousand dollars
shall post a bid bond and the awarded subcontractor shall pro-
vide a performance and payment bond for their contract
amount if required by the general contractor/construction
manager. A low bidder who claims error and fails to enter
into a contract is prohibited from bidding on the same project
if a second or subsequent call for bids is made for the project.
Bidding on subcontract work by the general contractor/con-
struction manager or its subsidiaries is prohibited. The gen-
eral contractor/construction manager may negotiate with the
low-responsive bidder only in accordance with RCW
39.04.015 or, if unsuccessful in such negotiations, rebid.

(4) If the project is completed for less than the agreed
upon maximum allowable construction cost, any savings not
otherwise negotiated as part of an incentive clause shall
accrue to the state. If the project is completed for more than
the agreed upon maximum allowable construction cost,
excepting increases due to any contract change orders
approved by the state, the additional cost shall be the respon-
sibility of the general contractor/construction manager.

(5) The powers and authority conferred by this section
shall be construed as in addition and supplemental to powers
or authority conferred by any other law, and nothing con-
tained in this section may be construed as limiting any other
powers or authority of the department of enterprise services.
However, all actions taken pursuant to the powers and
authority granted to the director or the department of enter-
prise services under this section may only be taken with the
concurrence of the department of corrections. [2015 ¢ 225 §
34; 1996 ¢ 18 § 5; 1994 ¢ 80 § 2; 1991 ¢ 130 § 2.]

[Title 39 RCW—page 8]

Title 39 RCW: Public Contracts and Indebtedness

Additional notes found at www.leg.wa.gov

39.04.230 Correctional facilities construction and
repair—Alternative contracting method to remain in
force until contracts completed. Methods of public works
contracting authorized by RCW 39.04.210 and 39.04.220
shall remain in full force and effect until completion of proj-
ects authorized on or before July 1, 1997. [1994 ¢ 80 § 3;
1991 ¢ 130 § 3.]

Additional notes found at www.leg.wa.gov

39.04.235 Public works contracts—Unit priced con-
tracts—When authorized—Bidding requirements. (1)
The following public bodies of the state of Washington are
authorized to procure public works contracts under this chap-
ter for the purpose of completing anticipated types of work
based on hourly rates or unit pricing for one or more catego-
ries of work or trades:

(a) Every county public transportation authority as
defined under RCW 36.57.010;

(b) Every public transportation benefit area as defined
under RCW 36.57A.010; and

(c) Every regional transit authority as defined under
RCW 81.112.020.

(2) A public body may procure public works with a unit
priced contract under this section for the purpose of complet-
ing anticipated types of work based on hourly rates or unit
pricing for one or more categories of work or trades.

(3) Unit priced contracts must be executed for an initial
contract term not to exceed one year, with the public body
having the option of extending or renewing the unit priced
contract for one additional year.

(4) Invitations for unit price bids must include, for pur-
poses of the bid evaluation, estimated quantities of the antic-
ipated types of work or trades, and specify how the public
body will issue or release work assignments, work orders, or
task authorizations pursuant to a unit priced contract for proj-
ects, tasks, or other work based on the hourly rates or unit
prices bid by the contractor. Contracts must be awarded to the
lowest responsible bidder as provided in RCW 39.04.010.
Whenever possible, the public body must invite at least one
proposal from a certified minority or woman contractor who
otherwise qualifies under this section.

(5) Unit priced contractors shall pay prevailing wages for
all work that would otherwise be subject to the requirements
of chapter 39.12 RCW. Prevailing wages for all work per-
formed pursuant to each work order must be the prevailing
wage rates in effect at the beginning date for each contract
year. Unit priced contracts must have prevailing wage rates
updated annually. Intents and affidavits for prevailing wages
paid must be submitted annually for all work completed
within the previous twelve-month period of the unit priced
contract.

(6) All public works procured with a unit priced contract
under this section must comply with all other applicable bid
requirements.

(7) For the purposes of this section, "unit priced con-
tract" means a competitively bid contract in which public
works are anticipated on a recurring basis to meet the busi-
ness or operational needs of the public body, under which the
contractor agrees to a fixed period indefinite quantity deliv-
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ery of work, at a defined unit price for each category of work.
[2019 ¢ 434 §9.]

Finding—Intent—2019 c 434: See note following RCW 35.23.352.

39.04.240 Public works contracts—Awarding of
attorneys' fees. (1) The provisions of RCW 4.84.250
through 4.84.280 shall apply to an action arising out of a pub-
lic works contract in which the state or a municipality, or
other public body that contracts for public works, is a party,
except that: (a) The maximum dollar limitation in RCW
4.84.250 shall not apply; and (b) in applying RCW 4.84.280,
the time period for serving offers of settlement on the adverse
party shall be the period not less than thirty days and not more
than one hundred twenty days after completion of the service
and filing of the summons and complaint.

(2) The rights provided for under this section may not be
waived by the parties to a public works contract that is
entered into on or after June 11, 1992, and a provision in such
a contract that provides for waiver of these rights is void as
against public policy. However, this subsection shall not be
construed as prohibiting the parties from mutually agreeing
to a clause in a public works contract that requires submission
of a dispute arising under the contract to arbitration. [1999 c
107§ 1; 1992 ¢ 171 § 1.]

39.04.250 Payments received on account of work per-
formed by subcontractor—Disputed amounts—Reme-
dies. (1) When payment is received by a contractor or sub-
contractor for work performed on a public work, the contrac-
tor or subcontractor shall pay to any subcontractor not later
than ten days after the receipt of the payment, amounts
allowed the contractor on account of the work performed by
the subcontractor, to the extent of each subcontractor's inter-
est therein.

(2) In the event of a good faith dispute over all or any
portion of the amount due on a payment from the state or a
municipality to the prime contractor, or from the prime con-
tractor or subcontractor to a subcontractor, then the state or
the municipality, or the prime contractor or subcontractor,
may withhold no more than one hundred fifty percent of the
disputed amount. Those not a party to a dispute are entitled to
full and prompt payment of their portion of a draw, progress
payment, final payment, or released retainage.

(3) In addition to all other remedies, any person from
whom funds have been withheld in violation of this section
shall be entitled to receive from the person wrongfully with-
holding the funds, for every month and portion thereof that
payment including retainage is not made, interest at the high-
est rate allowed under RCW 19.52.025. In any action for the
collection of funds wrongfully withheld, the prevailing party
shall be entitled to costs of suit and reasonable attorneys' fees.
[1992 ¢ 223 §5.]

Additional notes found at www.leg.wa.gov

39.04.260 Private construction performed pursuant
to contract for rental, lease, or purchase by state—Must
comply with prevailing wage law. Any work, construction,
alteration, repair, or improvement, other than ordinary main-
tenance, that the state or a municipality causes to be per-
formed by a private party through a contract to rent, lease, or
purchase at least fifty percent of the project by one or more
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state agencies or municipalities shall comply with chapter
39.12 RCW. [1993 ¢ 110§ 1.]

Additional notes found at www.leg.wa.gov

39.04.270 Electronic data processing and telecom-
munications systems—Municipalities—Acquisition
method—Competitive negotiation—Findings, intent. (1)
The legislature finds that the unique aspects of electronic data
processing and telecommunications systems and the impor-
tance of these systems for effective administration warrant
separate acquisition authority for electronic data processing
and telecommunication systems. It is the intent of the legisla-
ture that municipalities utilize an acquisition method for elec-
tronic data processing and telecommunication systems that is
both competitive and compatible with the needs of the
municipalities.

(2) A municipality may acquire electronic data process-
ing or telecommunication equipment, software, or services
through competitive negotiation rather than through compet-
itive bidding.

(3) "Competitive negotiation," for the purposes of this
section, shall include, as a minimum, the following require-
ments:

(a) A request for proposal shall be prepared and submit-
ted to an adequate number of qualified sources, as determined
by the municipality in its discretion, to permit reasonable
competition consistent with the requirements of the procure-
ment. Notice of the request for the proposal must be pub-
lished in a newspaper of general circulation in the municipal-
ity at least thirteen days before the last date upon which pro-
posals will be received. The request for proposal shall
identify significant evaluation factors, including price, and
their relative importance.

(b) The municipality shall provide reasonable proce-
dures for technical evaluation of the proposals received, iden-
tification of qualified sources, and selection for awarding the
contract.

(¢c) The award shall be made to the qualified bidder
whose proposal is most advantageous to the municipality
with price and other factors considered. The municipality
may reject any and all proposals for good cause and request
new proposals. [1996 ¢ 257 § 1.]

39.04.280 Competitive bidding requirements—
Exemptions. This section provides uniform exemptions to
competitive bidding requirements utilized by municipalities
when awarding contracts for public works and contracts for
purchases. The statutes governing a specific type of munici-
pality may also include other exemptions from competitive
bidding requirements. The purpose of this section is to sup-
plement and not to limit the current powers of any municipal-
ity to provide exemptions from competitive bidding require-
ments.

(1) Competitive bidding requirements may be waived by
the governing body of the municipality for:

(a) Purchases that are clearly and legitimately limited to
a single source of supply;

(b) Purchases involving special facilities or market con-
ditions;

(c) Purchases in the event of an emergency;

(d) Purchases of insurance or bonds; and
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(e) Public works in the event of an emergency.

(2)(a) The waiver of competitive bidding requirements
under subsection (1) of this section may be by resolution or
by the terms of written policies adopted by the municipality,
at the option of the governing body of the municipality. If the
governing body elects to waive competitive bidding require-
ments by the terms of written policies adopted by the munic-
ipality, immediately after the award of any contract, the con-
tract and the factual basis for the exception must be recorded
and open to public inspection.

If a resolution is adopted by a governing body to waive
competitive bidding requirements under (b) of this subsec-
tion, the resolution must recite the factual basis for the excep-
tion. This subsection (2)(a) does not apply in the event of an
emergency.

(b) If an emergency exists, the person or persons desig-
nated by the governing body of the municipality to act in the
event of an emergency may declare an emergency situation
exists, waive competitive bidding requirements, and award
all necessary contracts on behalf of the municipality to
address the emergency situation. If a contract is awarded
without competitive bidding due to an emergency, a written
finding of the existence of an emergency must be made by the
governing body or its designee and duly entered of record no
later than two weeks following the award of the contract.

(3) For purposes of this section "emergency" means
unforeseen circumstances beyond the control of the munici-
pality that either: (a) Present a real, immediate threat to the
proper performance of essential functions; or (b) will likely
result in material loss or damage to property, bodily injury, or
loss of life if immediate action is not taken. [1998 ¢ 278 § 1.]

39.04.290 Contracts for building engineering sys-
tems. (1) A state agency or local government may award
contracts of any value for the design, fabrication, and instal-
lation of building engineering systems by: (a) Using a com-
petitive bidding process or request for proposals process
where bidders are required to provide final specifications and
a bid price for the design, fabrication, and installation of
building engineering systems, with the final specifications
being approved by an appropriate design, engineering, and/or
public regulatory body; or (b) using a competitive bidding
process where bidders are required to provide final specifica-
tions for the final design, fabrication, and installation of
building engineering systems as part of a larger project with
the final specifications for the building engineering systems
portion of the project being approved by an appropriate
design, engineering, and/or public regulatory body. The pro-
visions of chapter 39.80 RCW do not apply to the design of
building engineering systems that are included as part of a
contract described under this section.

(2) The definitions in this subsection apply throughout
this section unless the context clearly requires otherwise.

(a) "Building engineering systems" means those systems
where contracts for the systems customarily have been
awarded with a requirement that the contractor provide final
approved specifications, including fire alarm systems, build-
ing sprinkler systems, pneumatic tube systems, extensions of
heating, ventilation, or air conditioning control systems,
chlorination and chemical feed systems, emergency genera-
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tor systems, building signage systems, pile foundations, and
curtain wall systems.

(b) "Local government" means any county, city, town,
school district, or other special district, municipal corpora-
tion, or quasi-municipal corporation.

(c) "State agency" means the department of enterprise
services, the state parks and recreation commission, the
department of fish and wildlife, the department of natural
resources, any institution of higher education as defined
under RCW 28B.10.016, and any other state agency dele-
gated authority by the department of enterprise services to
engage in building, renovation, remodeling, alteration,
improvement, or repair activities. [2015 ¢ 225 § 35; 2001 ¢
34§ 1]

39.04.300 Apprenticeship training programs—Pur-
pose. A well-trained construction trades workforce is critical
to the ability of the state of Washington to construct public
works. Studies of the state's workforce highlight population
trends that, without a concerted effort to offset them, will lead
to an inadequate supply of skilled workers in the construction
industry. State government regularly constructs public
works. The efficient and economical construction of public
works projects will be harmed if there is not an ample supply
of trained construction workers. Apprenticeship training pro-
grams are particularly effective in providing training and
experience to individuals seeking to enter or advance in the
workforce. By providing for apprenticeship utilization on
public works projects, state government can create opportu-
nities for training and experience that will help assure that a
trained workforce will be available, including returning vet-
erans, in sufficient numbers in the future for the construction
of public works. Furthermore, the state of Washington hereby
establishes its intent to assist returning veterans through pro-
grams such as the "helmets to hardhats" program, which is
administered by the center for military recruitment, assess-
ment, and veterans employment. It is the state's intent to
assist returning veterans with apprenticeship placement
career opportunities, in order to expedite the transition from
military service to the construction workforce. [2006 ¢ 321 §
1;2005¢c3§1.]

Additional notes found at www.leg.wa.gov

39.04.310 Apprenticeship training programs—Defi-
nitions. The definitions in this section apply throughout this
section and RCW 39.04.300 and 39.04.320 unless the context
clearly requires otherwise.

(1) "Apprentice" means an apprentice enrolled in a state-
approved apprenticeship training program.

(2) "Apprentice utilization requirement" means the
requirement that the appropriate percentage of labor hours be
performed by apprentices.

(3) "Labor hours" means the total hours of workers
receiving an hourly wage who are directly employed upon
the public works project. "Labor hours" includes hours per-
formed by workers employed by the contractor and all sub-
contractors working on the project. "Labor hours" does not
include hours worked by foremen, superintendents, owners,
and workers who are not subject to prevailing wage require-
ments.
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(4) "School district" has the same meaning as in RCW
28A.315.025.

(5) "State-approved apprenticeship training program"
means an apprenticeship training program approved by the
Washington state apprenticeship council. [2015 ¢ 48 § 1;
2007 ¢ 437 § 1;2005¢ 3 §2.]

Additional notes found at www.leg.wa.gov

39.04.320 Apprenticeship training programs—Pub-
lic works contracts—Adjustment of specific projects—
Report and collection of agency data—Apprenticeship
utilization advisory committee created. (Effective until
January 1, 2020.) (1)(a) Except as provided in (b) through
(d) of this subsection, from January 1, 2005, and thereafter,
for all public works estimated to cost one million dollars or
more, all specifications shall require that no less than fifteen
percent of the labor hours be performed by apprentices.

(b)(1) This section does not apply to contracts advertised
for bid before July 1, 2007, for any public works by the
department of transportation.

(i1) For contracts advertised for bid on or after July 1,
2007, and before July 1, 2008, for all public works by the
department of transportation estimated to cost five million
dollars or more, all specifications shall require that no less
than ten percent of the labor hours be performed by appren-
tices.

(iii) For contracts advertised for bid on or after July 1,
2008, and before July 1, 2009, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
than twelve percent of the labor hours be performed by
apprentices.

(iv) For contracts advertised for bid on or after July 1,
2015, and before July 1, 2020, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
than fifteen percent of the labor hours be performed by
apprentices.

(v) For contracts advertised for bid on or after July 1,
2020, for all public works by the department of transportation
estimated to cost two million dollars or more, all specifica-
tions shall require that no less than fifteen percent of the labor
hours be performed by apprentices.

(c)(i) This section does not apply to contracts advertised
for bid before January 1, 2008, for any public works by a
school district, or to any project funded in whole or in part by
bond issues approved before July 1, 2007.

(i1) For contracts advertised for bid on or after January 1,
2008, for all public works by a school district estimated to
cost three million dollars or more, all specifications shall
require that no less than ten percent of the labor hours be per-
formed by apprentices.

(iii) For contracts advertised for bid on or after January
1, 2009, for all public works by a school district estimated to
cost two million dollars or more, all specifications shall
require that no less than twelve percent of the labor hours be
performed by apprentices.

(iv) For contracts advertised for bid on or after January 1,
2010, for all public works by a school district estimated to
cost one million dollars or more, all specifications shall
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require that no less than fifteen percent of the labor hours be
performed by apprentices.

(d)(i) For contracts advertised for bid on or after January
1, 2010, for all public works by a four-year institution of
higher education estimated to cost three million dollars or
more, all specifications must require that no less than ten per-
cent of the labor hours be performed by apprentices.

(i1) For contracts advertised for bid on or after January 1,
2011, for all public works by a four-year institution of higher
education estimated to cost two million dollars or more, all
specifications must require that no less than twelve percent of
the labor hours be performed by apprentices.

(iii) For contracts advertised for bid on or after January
1, 2012, for all public works by a four-year institution of
higher education estimated to cost one million dollars or
more, all specifications must require that no less than fifteen
percent of the labor hours be performed by apprentices.

(2) Awarding entities may adjust the requirements of this
section for a specific project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas;

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation;

(c) Participating contractors have demonstrated a good
faith effort to comply with the requirements of RCW
39.04.300 and 39.04.310 and this section; or

(d) Other criteria the awarding entity deems appropriate,
which are subject to review by the office of the governor.

(3) The secretary of the department of transportation
shall adjust the requirements of this section for a specific
project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas; or

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation.

(4) This section applies to public works contracts
awarded by the state, to public works contracts awarded by
school districts, and to public works contracts awarded by
state four-year institutions of higher education. However, this
section does not apply to contracts awarded by state agencies
headed by a separately elected public official.

(5)(a) The department of enterprise services must pro-
vide information and technical assistance to affected agencies
and collect the following data from affected agencies for each
project covered by this section:

(1) The name of each apprentice and apprentice registra-
tion number;

(i1) The name of each project;

(iii) The dollar value of each project;

(iv) The date of the contractor's notice to proceed,;

(v) The number of apprentices and labor hours worked
by them, categorized by trade or craft;

(vi) The number of journey level workers and labor
hours worked by them, categorized by trade or craft; and

(vii) The number, type, and rationale for the exceptions
granted under subsection (2) of this section.

(b) The department of labor and industries shall assist the
department of enterprise services in providing information
and technical assistance.
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(6) The secretary of transportation shall establish an
apprenticeship utilization advisory committee, which shall
include statewide geographic representation and consist of
equal numbers of representatives of contractors and labor.
The committee must include at least one member represent-
ing contractor businesses with less than thirty-five employ-
ees. The advisory committee shall meet regularly with the
secretary of transportation to discuss implementation of this
section by the department of transportation, including devel-
opment of the process to be used to adjust the requirements of
this section for a specific project.

(7) At the request of the senate labor, commerce,
research and development committee, the house of represen-
tatives commerce and labor committee, or their successor
committees, and the governor, the department of enterprise
services and the department of labor and industries shall
compile and summarize the agency data and provide a joint
report to both committees. The report shall include recom-
mendations on modifications or improvements to the appren-
tice utilization program and information on skill shortages in
each trade or craft. [2015 3rd sp.s. ¢ 40 § 1; 2015 ¢ 225 § 36;
2009 ¢ 197 § 1; 2007 ¢ 437 § 2; 2006 ¢ 321 § 2; 2005 ¢ 3 § 3.]

Effective date—2015 3rd sp.s. ¢ 40: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or support of

the state government and its existing public institutions, and takes effect
immediately [July 14, 2015]." [2015 3rd sp.s. ¢ 40 § 3.]

Rules—Implementation—2009 ¢ 197: "The Washington state appren-
ticeship and training council shall adopt rules necessary to implement sec-
tions 2 and 3 of this act. Rules shall address due process protections for all
parties and shall strengthen the accountability for apprenticeship committees
approved under chapter 49.04 RCW in enforcing the apprenticeship program
standards adopted by the council." [2009 ¢ 197 § 4.]

Additional notes found at www.leg.wa.gov

39.04.320 Apprenticeship training programs—Pub-
lic works contracts—Adjustment of specific projects—
Report and collection of agency data—Apprenticeship
utilization advisory committee created. (Effective January
1, 2020.) (1)(a) Except as provided in (b) through (d) of this
subsection, from January 1, 2005, and thereafter, for all pub-
lic works estimated to cost one million dollars or more, all
specifications shall require that no less than fifteen percent of
the labor hours be performed by apprentices.

(b)(1) This section does not apply to contracts advertised
for bid before July 1, 2007, for any public works by the
department of transportation.

(i1) For contracts advertised for bid on or after July 1,
2007, and before July 1, 2008, for all public works by the
department of transportation estimated to cost five million
dollars or more, all specifications shall require that no less
than ten percent of the labor hours be performed by appren-
tices.

(iii) For contracts advertised for bid on or after July 1,
2008, and before July 1, 2009, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
than twelve percent of the labor hours be performed by
apprentices.

(iv) For contracts advertised for bid on or after July 1,
2015, and before July 1, 2020, for all public works by the
department of transportation estimated to cost three million
dollars or more, all specifications shall require that no less
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than fifteen percent of the labor hours be performed by
apprentices.

(v) For contracts advertised for bid on or after July 1,
2020, for all public works by the department of transportation
estimated to cost two million dollars or more, all specifica-
tions shall require that no less than fifteen percent of the labor
hours be performed by apprentices.

(c)(i) This section does not apply to contracts advertised
for bid before January 1, 2008, for any public works by a
school district, or to any project funded in whole or in part by
bond issues approved before July 1, 2007.

(i1) For contracts advertised for bid on or after January 1,
2008, for all public works by a school district estimated to
cost three million dollars or more, all specifications shall
require that no less than ten percent of the labor hours be per-
formed by apprentices.

(iii) For contracts advertised for bid on or after January
1, 2009, for all public works by a school district estimated to
cost two million dollars or more, all specifications shall
require that no less than twelve percent of the labor hours be
performed by apprentices.

(iv) For contracts advertised for bid on or after January 1,
2010, for all public works by a school district estimated to
cost one million dollars or more, all specifications shall
require that no less than fifteen percent of the labor hours be
performed by apprentices.

(d)(i) For contracts advertised for bid on or after January
1, 2010, for all public works by a four-year institution of
higher education estimated to cost three million dollars or
more, all specifications must require that no less than ten per-
cent of the labor hours be performed by apprentices.

(i1) For contracts advertised for bid on or after January 1,
2011, for all public works by a four-year institution of higher
education estimated to cost two million dollars or more, all
specifications must require that no less than twelve percent of
the labor hours be performed by apprentices.

(iii) For contracts advertised for bid on or after January
1, 2012, for all public works by a four-year institution of
higher education estimated to cost one million dollars or
more, all specifications must require that no less than fifteen
percent of the labor hours be performed by apprentices.

(2) Awarding entities may adjust the requirements of this
section for a specific project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas;

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation;

(c) Participating contractors have demonstrated a good
faith effort to comply with the requirements of RCW
39.04.300 and 39.04.310 and this section; or

(d) Other criteria the awarding entity deems appropriate,
which are subject to review by the office of the governor.

(3) The secretary of the department of transportation
shall adjust the requirements of this section for a specific
project for the following reasons:

(a) The demonstrated lack of availability of apprentices
in specific geographic areas; or

(b) A disproportionately high ratio of material costs to
labor hours, which does not make feasible the required mini-
mum levels of apprentice participation.
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(4)(a) This section applies to public works contracts
awarded by the state, to public works contracts awarded by
school districts, and to public works contracts awarded by
state four-year institutions of higher education. However, this
section does not apply to contracts awarded by state agencies
headed by a separately elected public official.

(b) Within existing resources, awarding agencies are
responsible for monitoring apprenticeship utilization hours
by contractor. There must be a specific line item in the con-
tract specifying that apprenticeship utilization goals should
be met, monetary incentives for meeting the goals, monetary
penalties for not meeting the goals, and an expected cost
value to be included in the bid associated with meeting the
goals. The awarding agency must report the apprenticeship
utilization by contractor and subcontractor to the supervisor
of apprenticeship at the department of labor and industries by
final project acceptance. The electronic reporting system that
is being developed by the department of labor and industries
may be used for either or both monitoring and reporting
apprenticeship utilization hours.

(c) In lieu of the monetary penalty and incentive require-
ments specified in (b) of this subsection, the Washington
state department of transportation may use its three strike
system for ensuring compliance including the allowance for a
good faith effort.

(5)(a) The department of enterprise services must pro-
vide information and technical assistance to affected agencies
and collect the following data from affected agencies for each
project covered by this section:

(1) The name of each apprentice and apprentice registra-
tion number;

(i1) The name of each project;

(iii) The dollar value of each project;

(iv) The date of the contractor's notice to proceed,

(v) The number of apprentices and labor hours worked
by them, categorized by trade or craft;

(vi) The number of journey level workers and labor
hours worked by them, categorized by trade or craft; and

(vii) The number, type, and rationale for the exceptions
granted under subsection (2) of this section.

(b) The department of labor and industries shall assist the
department of enterprise services in providing information
and technical assistance.

(6) The secretary of transportation shall establish an
apprenticeship utilization advisory committee, which shall
include statewide geographic representation and consist of
equal numbers of representatives of contractors and labor.
The committee must include at least one member represent-
ing contractor businesses with less than thirty-five employ-
ees. The advisory committee shall meet regularly with the
secretary of transportation to discuss implementation of this
section by the department of transportation, including devel-
opment of the process to be used to adjust the requirements of
this section for a specific project.

(7) At the request of the senate labor, commerce,
research and development committee, the house of represen-
tatives commerce and labor committee, or their successor
committees, and the governor, the department of enterprise
services and the department of labor and industries shall
compile and summarize the agency data and provide a joint
report to both committees. The report shall include recom-
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mendations on modifications or improvements to the appren-
tice utilization program and information on skill shortages in
each trade or craft.

(8) All contracts subject to this section must include
specifications that a contractor or subcontractor may not be
required to exceed the apprenticeship utilization require-
ments of this section. [2018 ¢ 244 § 1; 2015 3rd sp.s. ¢ 40 §
1; 2015 ¢ 225 § 36; 2009 ¢ 197 § 1; 2007 ¢ 437 § 2; 2006 ¢
321§2;2005¢3§3.]

Effective date—2018 ¢ 244: "This act takes effect January 1, 2020."
[2018 ¢ 244 § 3.]

Effective date—2015 3rd sp.s. ¢ 40: "This act is necessary for the
immediate preservation of the public peace, health, or safety, or support of
the state government and its existing public institutions, and takes effect
immediately [July 14, 2015]." [2015 3rd sp.s. ¢ 40 § 3.]

Rules—Implementation—2009 ¢ 197: "The Washington state appren-
ticeship and training council shall adopt rules necessary to implement sec-
tions 2 and 3 of this act. Rules shall address due process protections for all
parties and shall strengthen the accountability for apprenticeship committees
approved under chapter 49.04 RCW in enforcing the apprenticeship program
standards adopted by the council." [2009 ¢ 197 § 4.]

Additional notes found at www.leg.wa.gov

39.04.330 Use of wood products—Compliance with
chapter 39.35D RCW. For purposes of determining compli-
ance with chapter 39.35D RCW, the department of enterprise
services shall credit the project for using wood products with
a credible third party sustainable forest certification or from
forests regulated under chapter 76.09 RCW, the Washington
forest practices act. [2015 ¢ 225 § 37;2005¢ 12 § 11.]

39.04.340 Apprenticeship and training council out-
reach effort. The Washington state apprenticeship and train-
ing council shall lead and coordinate an outreach effort to
educate returning veterans about apprenticeship and career
opportunities in the construction industry. The outreach
effort shall include information about the "helmets to hard-
hats" program and other paths for making the transition from
military service to the construction workforce. The outreach
effort shall be developed and coordinated with apprenticeship
programs, other state agencies involved in workforce train-
ing, and representatives of contractors and labor. [2006 ¢ 321

§3.]

39.04.350 Bidder responsibility criteria—Sworn
statement—Supplemental criteria. (1) Before award of a
public works contract, a bidder must meet the following
responsibility criteria to be considered a responsible bidder
and qualified to be awarded a public works project. The bid-
der must:

(a) At the time of bid submittal, have a certificate of reg-
istration in compliance with chapter 18.27 RCW;

(b) Have a current state unified business identifier num-
ber;

(c) If applicable, have industrial insurance coverage for
the bidder's employees working in Washington as required in
Title 51 RCW; an employment security department number
as required in Title 50 RCW; and a state excise tax registra-
tion number as required in Title 82 RCW;

(d) Not be disqualified from bidding on any public works
contract under RCW 39.06.010 or 39.12.065(3);
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(e) If bidding on a public works project subject to the
apprenticeship utilization requirements in RCW 39.04.320,
not have been found out of compliance by the Washington
state apprenticeship and training council for working appren-
tices out of ratio, without appropriate supervision, or outside
their approved work processes as outlined in their standards
of apprenticeship under chapter 49.04 RCW for the one-year
period immediately preceding the date of the bid solicitation;

(f) Have received training on the requirements related to
public works and prevailing wage under this chapter and
chapter 39.12 RCW. The bidder must designate a person or
persons to be trained on these requirements. The training
must be provided by the department of labor and industries or
by a training provider whose curriculum is approved by the
department. The department, in consultation with the prevail-
ing wage advisory committee, must determine the length of
the training. Bidders that have completed three or more pub-
lic works projects and have had a valid business license in
Washington for three or more years are exempt from this sub-
section. The department of labor and industries must keep
records of entities that have satisfied the training requirement
or are exempt and make the records available on its web site.
Responsible parties may rely on the records made available
by the department regarding satisfaction of the training
requirement or exemption; and

(g) Within the three-year period immediately preceding
the date of the bid solicitation, not have been determined by a
final and binding citation and notice of assessment issued by
the department of labor and industries or through a civil judg-
ment entered by a court of limited or general jurisdiction to
have willfully violated, as defined in RCW 49.48.082, any
provision of chapter 49.46, 49.48, or 49.52 RCW.

(2) Before award of a public works contract, a bidder
shall submit to the contracting agency a signed statement in
accordance with chapter 5.50 RCW verifying under penalty
of perjury that the bidder is in compliance with the responsi-
ble bidder criteria requirement of subsection (1)(g) of this
section. A contracting agency may award a contract in rea-
sonable reliance upon such a sworn statement.

(3) In addition to the bidder responsibility criteria in sub-
section (1) of this section, the state or municipality may adopt
relevant supplemental criteria for determining bidder respon-
sibility applicable to a particular project which the bidder
must meet.

(a) Supplemental criteria for determining bidder respon-
sibility, including the basis for evaluation and the deadline
for appealing a determination that a bidder is not responsible,
must be provided in the invitation to bid or bidding docu-
ments.

(b) In a timely manner before the bid submittal deadline,
a potential bidder may request that the state or municipality
modify the supplemental criteria. The state or municipality
must evaluate the information submitted by the potential bid-
der and respond before the bid submittal deadline. If the eval-
uation results in a change of the criteria, the state or munici-
pality must issue an addendum to the bidding documents
identifying the new criteria.

(c) If the bidder fails to supply information requested
concerning responsibility within the time and manner speci-
fied in the bid documents, the state or municipality may base
its determination of responsibility upon any available infor-
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mation related to the supplemental criteria or may find the
bidder not responsible.

(d) If the state or municipality determines a bidder to be
not responsible, the state or municipality must provide, in
writing, the reasons for the determination. The bidder may
appeal the determination within the time period specified in
the bidding documents by presenting additional information
to the state or municipality. The state or municipality must
consider the additional information before issuing its final
determination. If the final determination affirms that the bid-
der is not responsible, the state or municipality may not exe-
cute a contract with any other bidder until two business days
after the bidder determined to be not responsible has received
the final determination.

(4) The capital projects advisory review board created in
RCW 39.10.220 shall develop suggested guidelines to assist
the state and municipalities in developing supplemental bid-
der responsibility criteria. The guidelines must be posted on
the board's web site. [2019 ¢ 232 § 15;2018 ¢ 243 § 1;2017
€258 §2;2010¢ 276 §2;2009 ¢ 197 § 2; 2007 ¢ 133 § 2.]

Effective date—2018 ¢ 243: "This act takes effect July 1,2019." [2018
c243§2.]

Findings—2017 ¢ 258: "The legislature finds that government contracts
should not be awarded to those who knowingly and intentionally violate state
laws. The legislature also finds that businesses that follow the law and pay
their workers appropriately are placed at a competitive disadvantage to those
who reduce costs by willfully violating the minimum wage act and wage
payment act. In order to create a level playing field for businesses and avoid
taxpayer contracts going to those that willfully violate the law and illegally
withhold money from workers, the state should amend the state responsible
bidder criteria to consider whether a company has willfully violated the
state's wage payment laws over the previous three years." [2017 ¢ 258 § 1.]

Rules—Implementation—2009 ¢ 197: See note following RCW
39.04.320.

39.04.360 Payment of undisputed claims. No later
than thirty days after satisfactory completion of any addi-
tional work or portion of any additional work by a contractor
on a public works project, the state or municipality shall issue
a change order to the contract for the full dollar amount of the
work not in dispute between the state or municipality and the
contractor. If the state or municipality does not issue such a
change order within the thirty days, interest must accrue on
the dollar amount of the additional work satisfactorily com-
pleted and not in dispute until a change order is issued. The
state or municipality shall pay this interest at a rate of one
percent per month. For the purposes of this section, addi-
tional work is work beyond the scope defined in the contract
between the contractor and the state or municipality. [2009 ¢
193§ 1.]

39.04.370 Contract requirements—Off-site prefabri-
cated items—Submission of information. (1) For any pub-
lic work estimated to cost over one million dollars, the con-
tract must contain a provision requiring the submission of
certain information about off-site, prefabricated, nonstan-
dard, project specific items produced under the terms of the
contract and produced outside Washington. The information
must be submitted to the department of labor and industries
under subsection (2) of this section. The information that
must be provided is:

(a) The estimated cost of the public works project;
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(b) The name of the awarding agency and the title of the
public works project;

(c) The contract value of the off-site, prefabricated, non-
standard, project specific items produced outside Washing-
ton, including labor and materials; and

(d) The name, address, and federal employer identifica-
tion number of the contractor that produced the off-site, pre-
fabricated, nonstandard, project specific items.

(2)(a) The required information under this section must
be submitted by the contractor or subcontractor as a part of
the affidavit of wages paid form filed with the department of
labor and industries under RCW 39.12.040. This information
is only required to be submitted by the contractor or subcon-
tractor who directly contracted for the off-site, prefabricated,
nonstandard, project specific items produced outside Wash-
ington.

(b) The department of labor and industries shall include
requests for the information about off-site, prefabricated,
nonstandard, project specific items produced outside Wash-
ington on the affidavit of wages paid form required under
RCW 39.12.040.

(c) The department of enterprise services shall develop
standard contract language to meet the requirements of sub-
section (1) of this section and make the language available on
its web site.

(d) Failure to submit the information required in subsec-
tion (1) of this section as part of the affidavit of wages paid
form does not constitute a violation of RCW 39.12.050.

(3) For the purposes of this section, "off-site, prefabri-
cated, nonstandard, project specific items" means products or
items that are: (a) Made primarily of architectural or struc-
tural precast concrete, fabricated steel, pipe and pipe systems,
or sheet metal and sheet metal duct work; (b) produced spe-
cifically for the public work and not considered to be regu-
larly available shelf items; (c) produced or manufactured by
labor expended to assemble or modify standard items; and (d)
produced at an off-site location.

(4) The department of labor and industries shall transmit
information collected under this section to the capital projects
advisory review board created in RCW 39.10.220 for review.

(5) This section applies to contracts entered into between
September 1, 2010, and December 31, 2013.

(6) This section does not apply to department of trans-
portation public works projects.

(7) This section does not apply to local transportation
public works projects. [2015 ¢ 225 § 38; 2010 ¢ 276 § 1.]

39.04.380 Preference for resident contractors. (1)
The department of enterprise services must conduct a survey
and compile the results into a list of which states provide a
bidding preference on public works contracts for their resi-
dent contractors. The list must include details on the type of
preference, the amount of the preference, and how the prefer-
ence is applied. The list must be updated periodically as
needed. The initial survey must be completed by November
1,2011, and by December 1, 2011, the department must sub-
mit a report to the appropriate committees of the legislature
on the results of the survey. The report must include the list
and recommendations necessary to implement the intent of
this section and section 2, chapter 345, Laws of 2011.
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(2) The department of enterprise services must distribute
the report, along with the requirements of this section and
section 2, chapter 345, Laws of 2011, to all state and local
agencies with the authority to procure public works. The
department may adopt rules and procedures to implement the
reciprocity requirements in subsection (3) of this section.
However, subsection (3) of this section does not take effect
until the department of enterprise services has adopted the
rules and procedures for reciprocity under this subsection or
announced that it will not be issuing rules or procedures pur-
suant to this section.

(3) In any bidding process for public works in which a
bid is received from a nonresident contractor from a state that
provides a percentage bidding preference, a comparable per-
centage disadvantage must be applied to the bid of that non-
resident contractor. This subsection does not apply until the
department of enterprise services has adopted the rules and
procedures for reciprocity under subsection (2) of this sec-
tion, or has determined and announced that rules are not nec-
essary for implementation.

(4) A nonresident contractor from a state that provides a
percentage bid preference means a contractor that:

(a) Is from a state that provides a percentage bid prefer-
ence to its resident contractors bidding on public works con-
tracts; and

(b) At the time of bidding on a public works project, does
not have a physical office located in Washington.

(5) The state of residence for a nonresident contractor is
the state in which the contractor was incorporated or, if not a
corporation, the state where the contractor's business entity
was formed.

(6) This section does not apply to public works procured
pursuant to RCW 39.04.155, 39.04.280, or any other procure-
ment exempt from competitive bidding. [2015 ¢ 225 § 39;
2011 ¢ 345§ 1.]

Conflict with federal requirements—2011 ¢ 345: "If any part of this
act is found to be in conflict with federal requirements that are a prescribed
condition to the allocation of federal funds to the state or local authority, the
conflicting part of this act is inoperative solely to the extent of the conflict
and with respect to the agencies directly affected, and this finding does not
affect the operation of the remainder of this act in its application to the agen-
cies concerned. Rules adopted under this act must meet federal requirements
that are a necessary condition to the receipt of federal funds by the state or
local authority." [2011 ¢ 345 § 2.]

39.04.400 Repair or replacement of structurally defi-
cient bridges. The repair or replacement of a city, town, or
county bridge deemed structurally deficient, as defined in
RCW 43.21C.470, may use the contracting process available
under RCW 47.28.170. [2015 ¢ 144 § 3.]

39.04.900 Rights may not be waived—Construc-
tion—1992 ¢ 223. (1) The rights provided in chapter 223,
Laws of 1992 may not be waived by the parties and a contract
provision that provides for waiver of the rights provided in
chapter 223, Laws of 1992 is void as against public policy.

(2) Chapter 223, Laws of 1992 is to be liberally con-
strued to provide security for all parties intended to be pro-
tected by its provisions. [1992 ¢ 223 § 6.]

Additional notes found at www.leg.wa.gov
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39.04.901 Application—1992 ¢ 223. RCW 39.76.011,
60.28.011, 60.28.021, 60.28.051, 39.04.250, and 39.04.900
are applicable to all public works contracts entered into on or
after September 1, 1992, relating to the construction of any
work of improvement. [2009 ¢ 219 § 1; 1992 ¢ 223 § 7.]

Additional notes found at www.leg.wa.gov

Chapter 39.06 RCW
PUBLIC WORKS—REGISTRATION, LICENSING,
OF CONTRACTORS
Sections
39.06.010  Contracts with unregistered or unlicensed contractors and with
other violators prohibited.
39.06.020  Verification of subcontractor responsibility criteria.

39.06.010 Contracts with unregistered or unlicensed
contractors and with other violators prohibited. No
agency of the state or any of its political subdivisions may
execute a contract:

(1) With any contractor who is not registered or licensed
as may be required by the laws of this state other than con-
tractors on highway projects who have been prequalified as
required by RCW 47.28.070, with the department of trans-
portation to perform highway construction, reconstruction, or
maintenance; or

(2) For two years from the date that a violation is finally
determined, with any person or entity who has been deter-
mined by the respective administering agency to have vio-
lated RCW 50.12.070(1)(b), 51.16.070(1)(b), or
*82.32.070(1)(b). During this two-year period, the person or
entity may not be permitted to bid, or have a bid considered,
on any public works contract. [1997 ¢ 54 § 1; 1984 ¢ 7 § 43;
1967 ¢ 70 § 3.]

*Reviser's note: RCW 82.32.070 was amended by 1999 ¢ 358 § 14,
changing subsection (1)(b) to subsection (2).

Construction building permits—Cities, towns or counties prohibited from
issuing without verification of registration: RCW 18.27.110.

39.06.020 Verification of subcontractor responsibil-
ity criteria. A public works contractor must verify responsi-
bility criteria for each first tier subcontractor, and a subcon-
tractor of any tier that hires other subcontractors must verify
responsibility criteria for each of its subcontractors. Verifica-
tion shall include that each subcontractor, at the time of sub-
contract execution, meets the responsibility criteria listed in
RCW 39.04.350(1) and possesses an electrical contractor
license, if required by chapter 19.28 RCW, or an elevator
contractor license, if required by chapter 70.87 RCW. This
verification requirement, as well as the responsibility criteria,
must be included in every public works contract and subcon-
tract of every tier. [2007 ¢ 133 § 3.]

Chapter 39.08 RCW
CONTRACTOR'S BOND
Sections
39.08.010  Bond required—Conditions—Retention of contract amount in
lieu of bond.
39.08.015  Liability for failure to take bond.
39.08.030  Conditions of bond—Notice of claim—Action on bond—

Attorneys' fees.
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39.08.065  Notice to contractor condition to suit on bond when supplies
are furnished to subcontractor.
39.08.100  Marine vessel construction—Security in lieu of bond.

Public officer requiring bond or insurance from particular insurer, agent or
broker, procuring bond or insurance, violations: RCW 48.30.270.

39.08.010 Bond required—Conditions—Retention of
contract amount in lieu of bond. (1)(a) Whenever any
board, council, commission, trustees, or body acting for the
state or any county or municipality or any public body must
contract with any person or corporation to do any work for
the state, county, or municipality, or other public body, city,
town, or district, such board, council, commission, trustees,
or body must require the person or persons with whom such
contract is made to make, execute, and deliver to such board,
council, commission, trustees, or body a good and sufficient
bond, with a surety company as surety, conditioned that such
person or persons must:

(1) Faithfully perform all the provisions of such contract;

(i1) Pay all laborers, mechanics, and subcontractors and
material suppliers, and all persons who supply such person or
persons, or subcontractors, with provisions and supplies for
the carrying on of such work; and

(iii) Pay the taxes, increases, and penalties incurred on
the project under Titles 50, 51, and 82 RCW on: (A) Projects
referred to in RCW 60.28.011(1)(b); and/or (B) projects for
which the bond is conditioned on the payment of such taxes,
increases, and penalties.

(b) The bond, in cases of cities and towns, must be filed
with the clerk or comptroller thereof, and any person or per-
sons performing such services or furnishing material to any
subcontractor has the same right under the provisions of such
bond as if such work, services, or material was furnished to
the original contractor.

(2) The provisions of RCW 39.08.010 through 39.08.030
do not apply to any money loaned or advanced to any such
contractor, subcontractor, or other person in the performance
of any such work.

(3) On contracts of one hundred fifty thousand dollars or
less, at the option of the contractor or the general contrac-
tor/construction manager as defined in RCW 39.10.210, the
respective public entity may, in lieu of the bond, retain ten
percent of the contract amount for a period of thirty days after
date of final acceptance, or until receipt of all necessary
releases from the department of revenue, the employment
security department, and the department of labor and indus-
tries and settlement of any liens filed under chapter 60.28
RCW, whichever is later. The recovery of unpaid wages and
benefits must be the first priority for any actions filed against
retainage held by a state agency or authorized local govern-
ment.

(4) For contracts of one hundred fifty thousand dollars or
less, the public entity may accept a full payment and perfor-
mance bond from an individual surety or sureties.

(5) The surety must agree to be bound by the laws of the
state of Washington and subjected to the jurisdiction of the
state of Washington. [2017 ¢ 75 § 1; 2013 ¢ 113 § 2. Prior:
2007 ¢ 218 § 88;2007 ¢ 210§ 3; 1989 ¢ 145§ 1; 1982 ¢ 98 §
5; 1975 Ist ex.s. ¢ 278 § 23; 1967 ¢ 70 § 2; 1915 ¢c 28 § 1;
1909 ¢ 207 § 1; RRS § 1159; prior: 1897 c 44 § 1; 1888 p 15
§ 1]

Intent—Finding—2007 c 218: See note following RCW 1.08.130.
(2019 Ed.)
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State highway construction and maintenance, bond and surety requirements:
Chapter 47.28 RCW.

Additional notes found at www.leg.wa.gov

39.08.015 Liability for failure to take bond. If any
board of county commissioners of any county, or mayor and
common council of any incorporated city or town, or tribunal
transacting the business of any municipal corporation shall
fail to take such bond as herein required, such county, incor-
porated city or town, or other municipal corporation, shall be
liable to the persons mentioned in RCW 39.08.010, to the full
extent and for the full amount of all such debts so contracted
by such contractor. [1909 ¢ 207 § 2; RRS § 1160. Prior: 1888
p 15 § 2. Formerly RCW 39.08.070.]

39.08.030 Conditions of bond—Notice of claim—
Action on bond—Attorneys' fees. (1)(a) The bond men-
tioned in RCW 39.08.010 must be in an amount equal to the
full contract price agreed to be paid for such work or
improvement, except under subsection (2) of this section, and
must be to the state of Washington, except as otherwise pro-
vided in RCW 39.08.100, and except in cases of cities, towns,
public transportation benefit areas, passenger-only ferry ser-
vice districts, and water-sewer districts, in which cases such
municipalities may by general ordinance or resolution fix and
determine the amount of such bond and to whom such bond
runs. However, the same may not be for a less amount than
twenty-five percent of the contract price of any such
improvement for cities, towns, public transportation benefit
areas, and passenger-only ferry service districts, and not less
than the full contract price of any such improvement for
water-sewer districts, and may designate that the same must
be payable to such city, town, water-sewer district, public
transportation benefit area, or passenger-only ferry service
district, and not to the state of Washington, and all such per-
sons mentioned in RCW 39.08.010 have a right of action in
his, her, or their own name or names on such bond for work
done by such laborers or mechanics, and for materials fur-
nished or provisions and goods supplied and furnished in the
prosecution of such work, or the making of such improve-
ments, and the state has a right of action for the collection of
taxes, increases, and penalties specified in RCW 39.08.010:
PROVIDED, That, except for the state with respect to claims
for taxes, increases, and penalties specified in RCW
39.08.010, such persons do not have any right of action on
such bond for any sum whatever, unless within thirty days
from and after the completion of the contract with an accep-
tance of the work by the affirmative action of the board,
council, commission, trustees, officer, or body acting for the
state, county or municipality, or other public body, city, town
or district, the laborer, mechanic or subcontractor, or material
supplier, or person claiming to have supplied materials, pro-
visions or goods for the prosecution of such work, or the
making of such improvement, must present to and file with
such board, council, commission, trustees or body acting for
the state, county or municipality, or other public body, city,
town or district, a notice in writing in substance as follows:
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To (here insert the name of the state, county or munic-
ipality or other public body, city, town or district):

Notice is hereby given that the undersigned (here
insert the name of the laborer, mechanic or subcontractor,
or material supplier, or person claiming to have furnished
labor, materials or provisions for or upon such contract or
work) has a claim in the sumof . . . . .. dollars (here insert
the amount) against the bond taken from. . . . .. (here insert
the name of the principal and surety or sureties upon such
bond) for the work of . . . . .. (here insert a brief mention or
description of the work concerning which said bond was
taken).

(here to be signed)

(b) Such notice must be signed by the person or corpora-
tion making the claim or giving the notice, and the notice,
after being presented and filed, is a public record open to
inspection by any person, and in any suit or action brought
against such surety or sureties by any such person or corpora-
tion to recover for any of the items specified in this section,
the claimant is entitled to recover in addition to all other
costs, attorneys' fees in such sum as the court adjudges rea-
sonable. However, attorneys' fees are not allowed in any suit
or action brought or instituted before the expiration of thirty
days following the date of filing of the notice as provided in
this section. However, any city may avail itself of the provi-
sions of RCW 39.08.010 through 39.08.030, notwithstanding
any charter provisions in conflict with this section. Moreover,
any city or town may impose any other or further conditions
and obligations in such bond as may be deemed necessary for
its proper protection in the fulfillment of the terms of the con-
tract secured thereby, and not in conflict with this section.
The thirty-day notice requirement under this subsection does
not apply to claims made by the state for taxes, increases, and
penalties specified in RCW 39.08.010.

(2) Under the job order contracting procedure described
in RCW 39.10.420, bonds will be in an amount not less than
the dollar value of all open work orders.

(3) Where retainage is not withheld pursuant to RCW
60.28.011(1)(b), upon final acceptance of the public works
project, the state, county, municipality, or other public body
must within thirty days notify the department of revenue, the
employment security department, and the department of
labor and industries of the completion of contracts over
thirty-five thousand dollars. [2018 ¢ 89 § 1. Prior: 2013 ¢ 113
§4; (2013 ¢ 113 § 3 expired June 30, 2016); 2013 ¢ 28 § 2;
(2013 ¢ 28 § 1 expired June 30, 2016); (2009 ¢ 473 § 1
expired June 30, 2016); 2007 ¢ 218 § 89; 2003 ¢ 301 § 4;
1989 ¢ 58§ 1; 1977 ex.s.c 166 § 4; 1915 ¢ 28 § 2; 1909 ¢ 207
§ 3; RRS § 1161; prior: 1899 ¢ 105 § 1; 1888 p 16 § 3. For-
merly RCW 39.08.030 through 39.08.060.]

Effective date—2018 c¢ 89: "This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state gov-

ernment and its existing public institutions, and takes effect immediately
[March 15,2018]." [2018 ¢ 89 § 3.]

Effective date—2013 ¢ 113 § 4: "Section 4 of this act takes effect June
30,2016."[2013 ¢ 113 § 10.]

Expiration date—2013 ¢ 113 § 3: "Section 3 of this act expires June
30,2016."[2013 ¢ 113 §9.]

Effective date—2013 ¢ 28 § 2: "Section 2 of this act takes effect June
30,2016." [2013 ¢ 28 § 4.]
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Expiration date—2013 ¢ 28 § 1: "Section 1 of this act expires June 30,
2016." [2013 ¢ 28 § 3.]

Expiration date—2009 ¢ 473: "This act expires June 30, 2016." [2009
c473§3.]

Intent—Finding—2007 ¢ 218: See note following RCW 1.08.130.

Additional notes found at www.leg.wa.gov

39.08.065 Notice to contractor condition to suit on
bond when supplies are furnished to subcontractor.
Every person, firm, or corporation furnishing materials, sup-
plies, or provisions to be used in the construction, perfor-
mance, carrying on, prosecution, or doing of any work for the
state, or any county, city, town, district, municipality, or
other public body, shall, not later than ten days after the date
of the first delivery of such materials, supplies, or provisions
to any subcontractor or agent of any person, firm, or corpora-
tion having a subcontract for the construction, performance,
carrying on, prosecution, or doing of such work, deliver or
mail to the contractor a notice in writing stating in substance
and effect that such person, firm, or corporation has com-
menced to deliver materials, supplies, or provisions for use
thereon, with the name of the subcontractor or agent ordering
or to whom the same is furnished and that such contractor and
his or her bond will be held for the payment of the same, and
no suit or action shall be maintained in any court against the
contractor or his or her bond to recover for such material,
supplies, or provisions or any part thereof unless the provi-
sions of this section have been complied with. [2011 ¢ 336 §
804; 1915 ¢ 167 § 1; RRS § 1159-1. Formerly RCW
39.08.020.]

39.08.100 Marine vessel construction—Security in
lieu of bond. On contracts for construction, maintenance, or
repair of a marine vessel, the department of transportation, a
public transportation benefit area, a passenger-only ferry ser-
vice district, or any county may permit, subject to specified
format and conditions, the substitution of one or more of the
following alternate forms of security in lieu of all or part of
the bond: Certified check, replacement bond, cashier's check,
treasury bills, an irrevocable bank letter of credit, assignment
of a savings account, or other liquid assets specifically
approved by the secretary of transportation, county engineer,
or equivalent for a public transportation benefit area or a pas-
senger-only ferry service district, for their respective proj-
ects. The secretary of transportation, county engineer, or
equivalent for a public transportation benefit area or a passen-
ger-only ferry service district, respectively, shall predeter-
mine and include in the special provisions of the bid package
the amount of this alternative form of security or bond, or a
combination of the two, on a case-by-case basis, in an amount
adequate to protect one hundred percent of the state's or
county's exposure to loss. Assets used as an alternative form
of security shall not be used to secure the bond. By October
1, 1989, the department shall develop and adopt rules under
chapter 34.05 RCW that establish the procedures for deter-
mining the state's exposure to loss on contracts for construc-
tion, maintenance, or repair of a marine vessel. Prior to
awarding any contract limiting security to the county's, pub-
lic transportation benefit area's, or passenger-only ferry ser-
vice district's exposure to loss, the governing board of the
county or agency shall develop and adopt an ordinance or res-
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olution that establishes the procedure for determining the
county's or agency's exposure to loss on contracts for con-
struction, maintenance, or repair of a marine vessel. [2018 c
89§ 2;2005¢ 101 §1;1989 ¢ 58§ 2.]
Effective date—2018 ¢ 89: See note following RCW 39.08.030.
Additional notes found at www.leg.wa.gov

Chapter 39.10 RCW
ALTERNATIVE PUBLIC WORKS CONTRACTING

PROCEDURES
Sections
39.10.200  Finding—Purpose—Intent.
39.10.210  Definitions.
39.10.220  Board—Membership—Vacancies.
39.10.230  Board—Powers and duties.
39.10.240  Project review committee—Creation—Members.
39.10.250  Project review committee—Duties.
39.10.260  Project review committee—Meetings—Open and public.
39.10.270  Project review committee—Certification of public bodies.
39.10.280  Project review committee—Project approval process.
39.10.290  Appeal process.
39.10.300  Design-build procedure—Uses.
39.10.320  Design-build procedure—Project management and contract-
ing requirements.
39.10.330  Design-build contract award process.

39.10.340  General contractor/construction manager procedure—Uses.
39.10.350  General contractor/construction manager procedure—Project
management and contracting requirements.

39.10.360  General contractor/construction manager procedure—Con-
tract award process.

39.10.370  General contractor/construction manager procedure—Maxi-
mum allowable construction cost.

39.10.380  General contractor/construction manager procedure—Subcon-
tract bidding procedure.

39.10.385  General contractor/construction manager procedure—Alterna-
tive subcontractor selection process.

39.10.390  General contractor/construction manager procedure—Subcon-
tract work.

39.10.400  General contractor/construction manager procedure—Prebid
determination of subcontractor eligibility.

39.10.410  General contractor/construction manager procedure—Subcon-
tract agreements.

39.10.420  Job order procedure—Public bodies may authorize and use.

39.10.430  Job order procedure—Contract award process.

39.10.440  Job order procedure—Contract requirements.

39.10.450  Job order procedure—Work orders.

39.10.460  Job order procedure—Required information to board.

39.10.470  Public inspection of certain records—Protection of trade
secrets—Protection of documents submitted.

39.10.480  Construction of chapter—Waiver of other limits and require-
ments.

39.10.490  Application of chapter.

39.10.900  Captions not law—1994 ¢ 132.

39.10.901  Severability—1994 ¢ 132.

39.10.903  Part headings and captions not law—2007 ¢ 494.

39.10.904  Effective dates—2007 ¢ 494.

39.10.905  Severability—2007 ¢ 494.

Reviser's note—Sunset Act application: The alternative public works
contracting procedures are subject to review, termination, and possible
extension under chapter 43.131 RCW, the Sunset Act. See RCW 43.131.407.
RCW 39.10.200 through 39.10.905 are scheduled for future repeal under
RCW 43.131.408.

39.10.200 Finding—Purpose—Intent. The legislature
finds that the traditional process of awarding public works
contracts in lump sum to the lowest responsible bidder is a
fair and objective method of selecting a contractor. However,
under certain circumstances, alternative public works con-
tracting procedures may best serve the public interest if such
procedures are implemented in an open and fair process
based on objective and equitable criteria. The purpose of this
chapter is to authorize the use of certain supplemental alter-
native public works contracting procedures, to prescribe
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appropriate requirements to ensure that such contracting pro-
cedures serve the public interest, and to establish a process
for evaluation of such contracting procedures. It is the intent
of the legislature to establish that, unless otherwise specifi-
cally provided for in law, public bodies may use only those
alternative public works contracting procedures specifically
authorized in this chapter, subject to the requirements of this
chapter. [2010 1stsp.s.c 21 §2;2007 ¢494 § 1; 1994 ¢ 132
§ 1. Formerly RCW 39.10.010.]

Sunset Act application: See note following chapter digest.

Intent—2010 1st sp.s. ¢ 21: "The establishment of alternative public
works contracting procedures authorized for use by public bodies has been a
complex, controversial, and challenging undertaking, but it has been suc-
cessful. The key to the successful adoption and consideration of these proce-
dures has depended, in great part, on the review and oversight mechanisms
put in place by the legislature in chapter 39.10 RCW, as well as the countless
hours of dedicated work by numerous stakeholders over many years. It is the
intent of the legislature to clarify that, unless otherwise specifically provided
for in law, public bodies that want to use an alternative public works con-
tracting procedure may use only those procedures specifically authorized in
chapter 39.10 RCW." [2010 1stsp.s.c 21 § 1.]

39.10.210 Definitions. Unless the context clearly
requires otherwise, the definitions in this section apply
throughout this chapter.

(1) "Alternative public works contracting procedure"
means the design-build, general contractor/construction man-
ager, and job order contracting procedures authorized in
RCW 39.10.300, 39.10.340, and 39.10.420, respectively.

(2) "Board" means the capital projects advisory review
board.

(3) "Certified public body" means a public body certified
to use design-build or general contractor/construction man-
ager contracting procedures, or both, under RCW 39.10.270.

(4) "Committee," unless otherwise noted, means the
project review committee.

(5) "Design-build procedure" means a contract between
a public body and another party in which the party agrees to
both design and build the facility, portion of the facility, or
other item specified in the contract.

(6) "Disadvantaged business enterprise" means any busi-
ness entity certified with the office of minority and women's
business enterprises under chapter 39.19 RCW.

(7) "General contractor/construction manager" means a
firm with which a public body has selected to provide ser-
vices during the design phase and negotiated a maximum
allowable construction cost to act as construction manager
and general contractor during the construction phase.

(8) "Heavy civil construction project” means a civil engi-
neering project, the predominant features of which are infra-
structure improvements.

(9) "Job order contract" means a contract in which the
contractor agrees to a fixed period, indefinite quantity deliv-
ery order contract which provides for the use of negotiated,
definitive work orders for public works as defined in RCW
39.04.010.

(10) "Job order contractor" means a registered or
licensed contractor awarded a job order contract.

(11) "Maximum allowable construction cost" means the
maximum cost of the work to construct the project including
a percentage for risk contingency, negotiated support ser-
vices, and approved change orders.
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(12) "Negotiated support services" means items a gen-
eral contractor would normally manage or perform on a con-
struction project including, but not limited to surveying,
hoisting, safety enforcement, provision of toilet facilities,
temporary heat, cleanup, and trash removal, and that are
negotiated as part of the maximum allowable construction
cost.

(13) "Percent fee" means the percentage amount to be
earned by the general contractor/construction manager as
overhead and profit.

(14) "Price-related factor" means an evaluation factor
that impacts costs which may include, but is not limited to
overhead and profit, lump sum or guaranteed maximum price
for the entire or a portion of the project, operating costs, or
other similar factors that may apply to the project.

(15) "Public body" means any general or special purpose
government in the state of Washington, including but not lim-
ited to state agencies, institutions of higher education, coun-
ties, cities, towns, ports, school districts, and special purpose
districts.

(16) "Public works project”" means any work for a public
body within the definition of "public work" in RCW
39.04.010.

(17) "Small business entity" means a small business as
defined in RCW 39.26.010.

(18) "Total contract cost" means the fixed amount for the
detailed specified general conditions work, the negotiated
maximum allowable construction cost, and the percent fee on
the negotiated maximum allowable construction cost.

(19) "Total project cost" means the cost of the project
less financing and land acquisition costs.

(20) "Unit price book" means a book containing specific
prices, based on generally accepted industry standards and
information, where available, for various items of work to be
performed by the job order contractor. The prices may
include: All the costs of materials; labor; equipment; over-
head, including bonding costs; and profit for performing the
items of work. The unit prices for labor must be at the rates in
effect at the time the individual work order is issued.

(21) "Work order" means an order issued for a definite
scope of work to be performed pursuant to a job order con-
tract. [2019 ¢ 212 § 1. Prior: 2014 ¢ 42 § 1; 2013 ¢ 222 § 1;
prior: 2010 Ist sp.s. ¢ 36 § 6014; 2007 ¢ 494 § 101; 2005 ¢
469 § 3; prior: 2003 ¢ 352 § 1; 2003 ¢ 301 § 2; 2003 ¢ 300 §
3;2001 ¢ 328§ 1;2000¢209 §1; 1997 ¢ 376 § 1; 1994 ¢ 132
§ 2. Formerly RCW 39.10.020.]

Sunset Act application: See note following chapter digest.

Effective date—2013 ¢ 222: "Sections 1 through 23 of this act are nec-
essary for the immediate preservation of the public peace, health, or safety,
or support of the state government and its existing public institutions, and
take effect June 30,2013." [2013 ¢ 222 § 26.]

Effective date—2010 1st sp.s. ¢ 36: See note following RCW
43.155.050.

Additional notes found at www.leg.wa.gov

39.10.220 Board—Membership—Vacancies. (1) The
board is created in the department of enterprise services to
provide an evaluation of public capital projects construction
processes, including the impact of contracting methods on
project outcomes, and to advise the legislature on policies
related to public works delivery methods.
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(2) Members of the board are appointed as follows:

(a) Two representatives from construction general con-
tracting; one representative from the architectural profession;
one representative from the engineering profession; two rep-
resentatives from construction specialty subcontracting; two
representatives from construction trades labor organizations;
one representative from the office of minority and women's
business enterprises; one representative from a higher educa-
tion institution; one representative from the department of
enterprise services; one individual representing Washington
cities; two representatives from private industry; and one rep-
resentative of a domestic insurer authorized to write surety
bonds for contractors in Washington state, each appointed by
the governor. All appointed members must be knowledgeable
about public works contracting procedures. If a vacancy
occurs, the governor shall fill the vacancy for the unexpired
term;

(b) One member representing counties, selected by the
Washington state association of counties;

(c) One member representing public ports, selected by
the Washington public ports association;

(d) One member representing public hospital districts,
selected by the association of Washington public hospital dis-
tricts;

(e) One member representing school districts, selected
by the Washington state school directors' association; and

(f) Two members of the house of representatives, one
from each major caucus, appointed by the speaker of the
house of representatives, and two members of the senate, one
from each major caucus, appointed by the president of the
senate. Legislative members are nonvoting.

(3) Members selected under subsection (2)(a) of this sec-
tion shall serve for terms of four years, with the terms expir-
ing on June 30th on the fourth year of the term.

(4) The board chair is selected from among the appointed
members by the majority vote of the voting members.

(5) Legislative members of the board shall be reimbursed
for travel expenses in accordance with RCW 44.04.120. Non-
legislative members of the board, project review committee
members, and committee chairs shall be reimbursed for travel
expenses as provided in RCW 43.03.050 and 43.03.060.

(6) Vacancies are filled in the same manner as appointed.
Members of the board may be removed for malfeasance or
misfeasance in office, upon specific written charges by the
governor, under chapter 34.05 RCW.

(7) The board shall meet as often as necessary.

(8) Board members are expected to consistently attend
board meetings. The chair of the board may ask the governor
to remove any member who misses more than two meetings
in any calendar year without cause.

(9) The department of enterprise services shall provide
staff support as may be required for the proper discharge of
the function of the board.

(10) The board may establish committees as it desires
and may invite nonmembers of the board to serve as commit-
tee members.

(11) The board shall encourage participation from per-
sons and entities not represented on the board. [2013 ¢ 222 §
2; 2007 ¢ 494 § 102; 2005 ¢ 377 § 1. Formerly RCW
39.10.800.]

Sunset Act application: See note following chapter digest.
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Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.230 Board—Powers and duties. The board has
the following powers and duties:

(1) Develop and recommend to the legislature policies to
further enhance the quality, efficiency, and accountability of
capital construction projects through the use of traditional
and alternative delivery methods in Washington, and make
recommendations regarding expansion, continuation, elimi-
nation, or modification of the alternative public works con-
tracting methods;

(2) Evaluate the use of existing contracting procedures
and the potential future use of other alternative contracting
procedures including competitive negotiation contracts;

(3) Submit recommendations to the appropriate commit-
tees of the legislature evaluating alternative contracting pro-
cedures that are not authorized under this chapter;

(4) Appoint members of committees; and

(5) Develop and administer questionnaires designed to
provide quantitative and qualitative data on alternative public
works contracting procedures on which evaluations are
based.

The capital projects advisory review board is directed to
review current statutes regarding life-cycle cost analysis and
energy efficiency as related to the design-build procurement
method performed under chapter 39.10 RCW. Capital proj-
ects advisory review board shall report to the appropriate
committees of the legislature by December 31, 2013, with
recommendations for statutory changes that promote energy
efficiency and reduce the total cost to construct, operate and
maintain public buildings. Recommendation must include
provisions for postoccupancy validation of estimated energy
efficiency measures, and operating and maintenance cost
estimates. Life-cycle estimates of energy use must include
estimates of energy consumptions for materials used in con-
struction. [2013 ¢ 222 § 3; 2010 Istsp.s. ¢ 21 § 3; 2009 ¢ 75
§ 1; 2007 c 494 § 103; 2005 ¢ 377 § 2. Formerly RCW
39.10.810.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.
Intent—2010 1st sp.s. ¢ 21: See note following RCW 39.10.200.

39.10.240 Project review committee—Creation—
Members. (1) The board shall establish a project review
committee to review and approve public works projects using
the design-build and general contractor/construction manager
contracting procedures authorized in RCW 39.10.300 and
39.10.340 and to certify public bodies as provided in RCW
39.10.270.

(2) The board shall, by a majority vote of the board,
appoint persons to the committee who are knowledgeable in
the use of the design-build and general contractor/construc-
tion manager contracting procedures. Appointments must
represent a balance among the industries and public owners
on the board listed in RCW 39.10.220.

(a) Each member of the committee shall be appointed for
a term of three years. However, for initial appointments, the
board shall stagger the appointment of committee members
so that the first members are appointed to serve terms of one,
two, or three years from the date of appointment. Appointees
may be reappointed to serve more than one term.
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(b) The committee shall, by a majority vote, elect a chair
and vice chair for the committee.

(c) The committee chair may select a person or persons
on a temporary basis as a nonvoting member if project spe-
cific expertise is needed to assist in a review.

(3) The chair of the committee, in consultation with the
vice chair, may appoint one or more panels of at least six
committee members to carry out the duties of the committee.
Each panel shall have balanced representation of the private
and public sector representatives serving on the committee.

(4) Any member of the committee directly or indirectly
affiliated with a submittal before the committee must recuse
himself or herself from the committee consideration of that
submittal.

(5) Any person who sits on the committee or panel is not
precluded from subsequently bidding on or participating in
projects that have been reviewed by the committee.

(6) The committee shall meet as often as necessary to
ensure that certification and approvals are completed in a
timely manner. [2013 ¢ 222 § 4; 2007 ¢ 494 § 104.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.250 Project review committee—Duties. The
committee shall:

(1) Certify, or renew certification for, public bodies to
use design-build or general contractor/construction manager
contracting procedures, or both;

(2) Review and approve the use of the design-build or
general contractor/construction manager contracting proce-
dures on a project by project basis for public bodies that are
not certified under RCW 39.10.270;

(3) Review and approve not more than two design-build
demonstration projects that include procurement of opera-
tions and maintenance services for a period longer than three
years. [2019 ¢ 212 § 2; 2013 ¢ 222 § 5; 2009 c 75 § 2; 2007
c 494 § 105.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.260 Project review committee—Meetings—
Open and public. (1) The committee shall hold regular pub-
lic meetings to carry out its duties as described in RCW
39.10.250. Committee meetings are subject to chapter 42.30
RCW.

(2) The committee shall publish notice of its public
meetings at least twenty days before the meeting in a legal
newspaper circulated in the area where the public body seek-
ing certification is located, or where each of the proposed
projects under consideration will be constructed. All meeting
notices must be posted on the committee's web site.

(3) The meeting notice must identify the public body that
is seeking certification or project approval, and where appli-
cable, a description of projects to be considered at the meet-
ing. The notice must indicate when, where, and how the pub-
lic may present comments regarding the committee's certifi-
cation of a public body or approval of a project. Information
submitted by a public body to be reviewed at the meeting
shall be available on the committee's web site at the time the
notice is published.
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(4) The committee must allow for public comment on the
appropriateness of certification of a public body or on the
appropriateness of the use of the proposed contracting proce-
dure and the qualifications of a public body to use the con-
tracting procedure. The committee shall receive and record
both written and oral comments at the public meeting. [2013
€222 § 6;2007 c 494 § 106.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.270 Project review committee—Certification
of public bodies. (1) A public body may apply for certifica-
tion to use the design-build or general contractor/construction
manager contracting procedure, or both. Once certified, a
public body may use the contracting procedure for which it is
certified on individual projects without seeking committee
approval for a period of three years. A public body seeking
certification must submit to the committee an application in a
format and manner as prescribed by the committee. The
application must include a description of the public body's
qualifications, its capital plan during the certification period,
and its intended use of alternative contracting procedures.

(2) A public body seeking certification for the design-
build procedure must demonstrate successful management of
at least one design-build project within the previous five
years. A public body seeking certification for the general
contractor/construction manager procedure must demon-
strate successful management of at least one general contrac-
tor/construction manager project within the previous five
years.

(3) To certify a public body, the committee shall deter-
mine that the public body:

(a) Has the necessary experience and qualifications to
determine which projects are appropriate for using alternative
contracting procedures;

(b) Has the necessary experience and qualifications to
carry out the alternative contracting procedure including, but
not limited to: (i) Project delivery knowledge and experience;
(i1) personnel with appropriate construction experience; (iii) a
management plan and rationale for its alternative public
works projects; (iv) demonstrated success in managing public
works projects; (v) the ability to properly manage its capital
facilities plan including, but not limited to, appropriate proj-
ect planning and budgeting experience; and (vi) the ability to
meet requirements of this chapter; and

(c) Has resolved any audit findings on previous public
works projects in a manner satisfactory to the committee.

(4) The committee shall make its determination at the
public meeting during which an application for certification
is reviewed. Public comments must be considered before a
determination is made. Within ten business days of the public
meeting, the committee shall provide a written determination
to the public body, and make its determination available to
the public on the committee's web site.

(5) The committee may revoke any public body's certifi-
cation upon a finding, after a public hearing, that its use of
design-build or general contractor/construction manager con-
tracting procedures no longer serves the public interest.

(6) The committee may renew the certification of a pub-
lic body for additional three-year periods. The public body
must submit an application for recertification at least three
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months before the initial certification expires. The committee
may accept late applications, if administratively feasible, to
avoid expiration of certification on a case-by-case basis. The
application shall include updated information on the public
body's experience and current staffing with the procedure it is
applying to renew, and any other information requested in
advance by the committee. The committee must review the
application for recertification at a meeting held before expira-
tion of the applicant's initial certification period. A public
body must reapply for certification under the process
described in subsection (1) of this section once the period of
recertification expires.

(7) Certified public bodies must submit project data
information as required in RCW 39.10.320 and 39.10.350.
[2019 ¢ 212 §3;2017 c 211 §1;2013 ¢ 222 §7;2009¢c 75§
3;2007 c 494 § 107.]

Sunset Act application: See note following chapter digest.
Effective date—2013 c 222: See note following RCW 39.10.210.

39.10.280 Project review committee—Project
approval process. (1) A public body not certified under
RCW 39.10.270 must apply for approval from the committee
to use the design-build or general contractor/construction
manager contracting procedure on a project. A public body
seeking approval must submit to the committee an applica-
tion in a format and manner as prescribed by the committee.
The application must include a description of the public
body's qualifications, a description of the project, the public
body's intended use of alternative contracting procedures,
and, if applicable, a declaration that the public body has
elected to procure the project as a heavy civil construction
project.

(2) To approve a proposed project, the committee shall
determine that:

(a) The alternative contracting procedure will provide a
substantial fiscal benefit or the use of the traditional method
of awarding contracts in lump sum to the low responsive bid-
der is not practical for meeting desired quality standards or
delivery schedules;

(b) The proposed project meets the requirements for
using the alternative contracting procedure as described in
RCW 39.10.300 or 39.10.340;

(c) The public body has the necessary experience or
qualified team to carry out the alternative contracting proce-
dure including, but not limited to: (i) Project delivery knowl-
edge and experience; (ii) sufficient personnel with construc-
tion experience to administer the contract; (iii) a written man-
agement plan that shows clear and logical lines of authority;
(iv) the necessary and appropriate funding and time to prop-
erly manage the job and complete the project; (v) continuity
of project management team, including personnel with expe-
rience managing projects of similar scope and size to the
project being proposed; and (vi) necessary and appropriate
construction budget;

(d) For design-build projects, public body personnel or
consultants are knowledgeable in the design-build process
and are able to oversee and administer the contract; and

(e) The public body has resolved any audit findings
related to previous public works projects in a manner satis-
factory to the committee.
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(3) The committee shall, if practicable, make its determi-
nation at the public meeting during which a submittal is
reviewed. Public comments must be considered before a
determination is made.

(4) Within ten business days after the public meeting, the
committee shall provide a written determination to the public
body, and make its determination available to the public on
the committee's web site. If the committee fails to make a
written determination within ten business days of the public
meeting, the request of the public body to use the alternative
contracting procedure on the requested project shall be
deemed approved.

(5) Failure of the committee to meet within sixty calen-
dar days of a public body's application to use an alternative
contracting procedure on a project shall be deemed an
approval of the application. [2014 ¢ 42 § 2;2013 ¢ 222§ §;
2007 ¢ 494 § 108.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.290 Appeal process. Final determinations by the
committee may be appealed to the board within seven days
by the public body or by an interested party. A written notice
of an appeal must be provided to the committee and, as appli-
cable, to the public body. The board shall resolve an appeal
within forty-five days of receipt of the appeal and shall send
a written determination of its decision to the party making the
appeal and to the appropriate public body, as applicable. The
public body shall comply with the determination of the board.
[2007 ¢ 494 § 109.]

Sunset Act application: See note following chapter digest.

39.10.300 Design-build procedure—Uses. (1) Subject
to the requirements in RCW 39.10.250, 39.10.270, or
39.10.280, public bodies may utilize the design-build proce-
dure, including progressive design-build, for public works
projects in which the total project cost is over two million
dollars and where:

(a) The construction activities are highly specialized and
a design-build approach is critical in developing the construc-
tion methodology; or

(b) The projects selected provide opportunity for greater
innovation or efficiencies between the designer and the
builder; or

(c) Significant savings in project delivery time would be
realized.

(2) Subject to the process in RCW 39.10.270 or
39.10.280, public bodies may use the design-build procedure
for parking garages, regardless of cost.

(3) The design-build procedure may be used for the con-
struction or erection of portable facilities as defined in WAC
392-343-018, preengineered metal buildings, or not more
than ten prefabricated modular buildings per installation site,
regardless of cost and is not subject to approval by the com-
mittee.

(4) Except for utility projects and approved demonstra-
tion projects, the design-build procedure may not be used to
procure operations and maintenance services for a period lon-
ger than three years. State agency projects that propose to use
the design-build-operate-maintain procedure shall submit
cost estimates for the construction portion of the project con-
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sistent with the office of financial management's capital bud-
get requirements. Operations and maintenance costs must be
shown separately and must not be included as part of the cap-
ital budget request.

(5) Subject to the process in RCW 39.10.280, a public
body may seek committee approval for a design-build
demonstration project that includes procurement of opera-
tions and maintenance services for a period longer than three
years. [2019 ¢ 212 § 4; 2013 ¢ 222 § 9; 2009 ¢ 75 § 4; 2007
¢ 494 § 201. Prior: 2003 ¢ 352 § 2; 2003 ¢ 300 § 4; 2002 ¢ 46
§ 1; 2001 ¢ 328 § 2. Formerly RCW 39.10.051.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

Additional notes found at www.leg.wa.gov

39.10.320 Design-build procedure—Project manage-
ment and contracting requirements. (1) A public body uti-
lizing the design-build contracting procedure shall provide:

(a) Reasonable budget contingencies totaling not less
than five percent of the anticipated contract value;

(b) Staff or consultants with expertise and prior experi-
ence in the management of comparable projects;

(¢) Contract documents that include alternative dispute
resolution procedures to be attempted prior to the initiation of
litigation;

(d) Submission of project information, as required by the
board;

(e) Contract documents that require the contractor, sub-
contractors, and designers to submit project information
required by the board; and

(f) Contract documents that require the design builder to
submit plans for inclusion of underutilized firms as subcon-
tractors and suppliers including, but not limited to, the office
of minority and women's business enterprises certified busi-
nesses, veteran certified businesses, and small businesses as
allowed by law.

(2) A public body utilizing the design-build contracting
procedure may provide incentive payments to contractors for
early completion, cost savings, or other goals if such pay-
ments are identified in the request for proposals. [2019 ¢ 212
§5;2013 ¢ 222 § 10; 2007 ¢ 494 § 203; 1994 ¢ 132 § 7. For-
merly RCW 39.10.070.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.330 Design-build contract award process. (1)
Contracts for design-build services shall be awarded through
a competitive process using public solicitation of proposals
for design-build services. The public body shall publish at
least once in a legal newspaper of general circulation pub-
lished in, or as near as possible to, that part of the county in
which the public work will be done, a notice of its request for
qualifications from proposers for design-build services, and
the availability and location of the request for proposal docu-
ments. The request for qualifications documents shall
include:

(a) A description of the project including the estimated
design-build contract value and the intended use of the proj-
ect;

(b) The reasons for using the design-build procedure;
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(c) A description of the qualifications to be required of
the proposer;

(d) A description of the process the public body will use
to evaluate qualifications and finalists' proposals, including
evaluation factors and the relative weight of factors and any
specific forms to be used by the proposers;

(1) Evaluation factors for qualifications shall include
technical qualifications, such as specialized experience and
technical competence of the firms and the key design and
construction personnel; capacity to perform; the proposer's
past performance in utilization of the office of minority and
women's business enterprises certified businesses, to the
extent permitted by law; ability to provide a performance and
payment bond for the project; and other appropriate factors.
Evaluation factors may also include, but are not limited to,
the proposer's past performance in utilization of small busi-
ness entities. Cost or price-related factors are not permitted in
the request for qualifications phase;

(i1)) Evaluation factors for finalists' proposals shall
include the management plan to meet time and budget
requirements and one or more price-related factors. Evalua-
tion factors may also include, but not be limited to, the tech-
nical approach, design concept, and the outreach plan to
include small business entities and disadvantaged business
enterprises as subconsultants, subcontractors, and suppliers
for the project;

(e) Protest procedures including time limits for filing a
protest, which in no event may limit the time to file a protest
to fewer than four business days from the date the proposer
was notified of the selection decision;

(f) The proposed contract;

(g) The honorarium to be paid to finalists submitting
responsive proposals and who are not awarded a design-build
contract;

(h) The schedule for the procurement process and the
project; and

(1) Other information relevant to the project.

(2) The public body shall establish an evaluation com-
mittee to evaluate the responses to the request for qualifica-
tions based solely on the factors, weighting, and process
identified in the request for qualifications and any addenda
issued by the public body. Based on the evaluation commit-
tee's findings, the public body shall select not more than five
responsive and responsible finalists to submit proposals. The
public body may, in its sole discretion, reject all proposals
and shall provide its reasons for rejection in writing to all pro-
posers.

(3) The public body must notify all proposers of the
finalists selected to move to the next phase of the selection
process. The process may not proceed to the next phase until
two business days after all proposers are notified of the com-
mittee's selection decision. At the request of a proposer not
selected as a finalist, the public body must provide the
requesting proposer with a scoring summary of the evalua-
tion factors for its proposal. Proposers filing a protest on the
selection of the finalists must file the protest in accordance
with the published protest procedures. The selection process
may not advance to the next phase of selection until two busi-
ness days after the final protest decision is transmitted to the
protestor.
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(4) Upon selection of the finalists, the public body shall
issue a request for proposals to the finalists. The request for
proposal documents shall include:

(a) Any specific forms to be used by the finalists; and

(b) Submission of a summary of the finalist's accident
prevention program and an overview of its implementation.

(5) The public body shall establish an evaluation com-
mittee to evaluate the proposals submitted by the finalists.
The finalists' proposals shall be evaluated and scored based
solely on the factors, weighting, and process identified in the
request for qualifications, the request for proposals, and in
any addenda published by the public body. Public bodies may
request best and final proposals from finalists. The public
body may initiate negotiations with the finalist submitting the
highest scored proposal. If the public body is unable to exe-
cute a contract with the finalist submitting the highest scored
proposal, negotiations with that finalist may be suspended or
terminated and the public body may proceed to negotiate
with the next highest scored finalist. Public bodies shall con-
tinue in accordance with this procedure until a contract agree-
ment is reached or the selection process is terminated.

(6) The public body shall notify all finalists of the selec-
tion decision and make a selection summary of the final pro-
posals available to all proposers within two business days of
such notification. If the public body receives a timely written
protest from a finalist firm, the public body may not execute
a contract until two business days after the final protest deci-
sion is transmitted to the protestor. The protestor must submit
its protest in accordance with the published protest proce-
dures.

(7) The firm awarded the contract shall provide a perfor-
mance and payment bond for the contracted amount.

(8) Any contract must require the firm awarded the con-
tract to track and report to the public body its utilization of the
office of minority and women's business enterprises certified
businesses and veteran certified businesses.

(9) The public body shall provide appropriate honorar-
ium payments to finalists submitting responsive proposals
that are not awarded a design-build contract. Honorarium
payments shall be sufficient to generate meaningful competi-
tion among potential proposers on design-build projects. In
determining the amount of the honorarium, the public body
shall recognize the level of effort required to meet the selec-
tion criteria. [2019¢212 §6;2014¢19§1,2013¢222§11;
2009 ¢ 75 § 5; 2007 c 494 § 204.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.340 General contractor/construction manager
procedure—Uses. Subject to the process in RCW 39.10.270
or 39.10.280, public bodies may utilize the general contrac-
tor/construction manager procedure for public works projects
where at least one of the following is met:

(1) Implementation of the project involves complex
scheduling, phasing, or coordination;

(2) The project involves construction at an occupied
facility which must continue to operate during construction;

(3) The involvement of the general contractor/construc-
tion manager during the design stage is critical to the success
of the project;
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(4) The project encompasses a complex or technical
work environment;

(5) The project requires specialized work on a building
that has historic significance; or

(6) The project is, and the public body elects to procure
the project as, a heavy civil construction project. However,
no provision of this chapter pertaining to a heavy civil con-
struction project applies unless the public body expressly
elects to procure the project as a heavy civil construction
project. [2014 ¢ 42 § 3; 2013 ¢ 222 § 12; 2007 ¢ 494 § 301.
Prior: 2003 ¢ 352 § 3; 2003 ¢ 300 § 5; 2002 ¢ 46 § 2; 2001 ¢
328 § 3. Formerly RCW 39.10.061.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

Additional notes found at www.leg.wa.gov

39.10.350 General contractor/construction manager
procedure—Project management and contracting
requirements. (1) A public body using the general contrac-
tor/construction manager contracting procedure shall provide
for:

(a) The preparation of appropriate, complete, and coordi-
nated design documents;

(b) Confirmation that a constructability analysis of the
design documents has been performed prior to solicitation of
a subcontract bid package;

(c) Reasonable budget contingencies totaling not less
than five percent of the anticipated contract value;

(d) To the extent appropriate, on-site architectural or
engineering representatives during major construction or
installation phases;

() Employment of staff or consultants with expertise
and prior experience in the management of comparable proj-
ects, critical path method schedule review and analysis, and
the administration, pricing, and negotiation of change orders;

(f) Contract documents that include alternative dispute
resolution procedures to be attempted before the initiation of
litigation;

(g) Contract documents that: (i) Obligate the public
owner to accept or reject a request for equitable adjustment,
change order, or claim within a specified time period but no
later than sixty calendar days after the receipt by the public
body of related documentation; and (ii) provide that if the
public owner does not respond in writing to a request for
equitable adjustment, change order, or claim within the spec-
ified time period, the request is deemed denied;

(h) Submission of project information, as required by the
board; and

(1) Contract documents that require the contractor, sub-
contractors, and designers to submit project information
required by the board.

(2) A public body using the general contractor/construc-
tion manager contracting procedure may include an incentive
clause for early completion, cost savings, or other perfor-
mance goals if such incentives are identified in the request for
proposals. No incentives granted may exceed five percent of
the maximum allowable construction cost. No incentives
may be paid from any contingency fund established for coor-
dination of the construction documents or coordination of the
work.
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(3) If the construction is completed for less than the max-
imum allowable construction cost, any savings not otherwise
negotiated as part of an incentive clause shall accrue to the
public body. If the construction is completed for more than
the maximum allowable construction cost, the additional cost
is the responsibility of the general contractor/construction
manager.

(4) If the public body and the general contractor/con-
struction manager agree, in writing, on a price for additional
work, the public body must issue a change order within thirty
days of the written agreement. If the public body does not
issue a change order within the thirty days, interest shall
accrue on the dollar amount of the additional work satisfacto-
rily completed until a change order is issued. The public body
shall pay this interest at a rate of one percent per month.

(5) For a project procured as a heavy civil construction
project, an independent audit, paid for by the public body,
must be conducted to confirm the proper accrual of costs as
outlined in the contract. [2014 ¢ 42 § 4; 2007 ¢ 494 § 302.]

Sunset Act application: See note following chapter digest.

39.10.360 General contractor/construction manager
procedure—Contract award process. (1) Public bodies
should select general contractor/construction managers early
in the life of public works projects, and in most situations no
later than the completion of schematic design.

(2) Contracts for the services of a general contractor/
construction manager under this section shall be awarded
through a competitive process requiring the public solicita-
tion of proposals for general contractor/construction manager
services. The public solicitation of proposals shall include:

(a) A description of the project, including programmatic,
performance, and technical requirements and specifications
when available;

(b) The reasons for using the general contractor/con-
struction manager procedure including, if applicable, a clear
statement that the public body is electing to procure the proj-
ect as a heavy civil construction project, in which case the
solicitation must additionally:

(1) Indicate the minimum percentage of the cost of the
work to construct the project that will constitute the negoti-
ated self-perform portion of the project;

(i1) Indicate whether the public body will allow the price
to be paid for the negotiated self-perform portion of the proj-
ect to be deemed a cost of the work to which the general con-
tractor/construction manager's percent fee applies; and

(iii) Require proposals to indicate the proposer's fee for
the negotiated self-perform portion of the project;

(¢) A description of the qualifications to be required of
the firm, including submission of the firm's accident preven-
tion program;

(d) A description of the process the public body will use
to evaluate qualifications and proposals, including evaluation
factors, the relative weight of factors, and protest procedures
including time limits for filing a protest, which in no event
may limit the time to file a protest to fewer than four business
days from the date the proposer was notified of the selection
decision;

(e) The form of the contract, including any contract for
preconstruction services, to be awarded;
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(f) The estimated maximum allowable construction cost;
and

(g) The bid instructions to be used by the general con-
tractor/construction manager finalists.

(3)(a) Evaluation factors for selection of the general con-
tractor/construction manager shall include, but not be limited
to:

(1) Ability of the firm's professional personnel;

(i1) The firm's past performance in negotiated and com-
plex projects;

(iii) The firm's ability to meet time and budget require-
ments;

(iv) The scope of work the firm proposes to self-perform
and its ability to perform that work;

(v) The firm's proximity to the project location;

(vi) Recent, current, and projected workloads of the firm;
and

(vii) The firm's approach to executing the project.

(b) An agency may also consider the firm's outreach plan
to include small business entities and disadvantaged business
enterprises, and the firm's past performance in the utilization
of such firms as an evaluation factor.

(4) A public body shall establish a committee to evaluate
the proposals. After the committee has selected the most
qualified finalists, at the time specified by the public body,
these finalists shall submit final proposals, including sealed
bids for the percent fee on the estimated maximum allowable
construction cost and the fixed amount for the general condi-
tions work specified in the request for proposal. The public
body shall establish a time and place for the opening of sealed
bids for the percent fee on the estimated maximum allowable
construction cost and the fixed amount for the general condi-
tions work specified in the request for proposal. At the time
and place named, these bids must be publicly opened and
read and the public body shall make all previous scoring
available to the public. The public body shall select the firm
submitting the highest scored final proposal using the evalu-
ation factors and the relative weight of factors published in
the public solicitation of proposals. A public body shall not
evaluate or disqualify a proposal based on the terms of a col-
lective bargaining agreement.

(5) The public body shall notify all finalists of the selec-
tion decision and make a selection summary of the final pro-
posals available to all proposers within two business days of
such notification. If the public body receives a timely written
protest from a proposer, the public body may not execute a
contract until two business days after the final protest deci-
sion is transmitted to the protestor. The protestor must submit
its protest in accordance with the published protest proce-
dures.

(6) Public bodies may contract with the selected firm to
provide services during the design phase that may include
life-cycle cost design considerations, value engineering,
scheduling, cost estimating, constructability, alternative con-
struction options for cost savings, and sequencing of work,
and to act as the construction manager and general contractor
during the construction phase. [2014 ¢ 42 § 5; 2013 ¢ 222 §
13;2009 ¢ 75 § 6; 2007 c 494 § 303.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.
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39.10.370 General contractor/construction manager
procedure—Maximum allowable construction cost. (1)
The maximum allowable construction cost shall be used to
establish a total contract cost for which the general contrac-
tor/construction manager shall provide a performance and
payment bond. The maximum allowable construction cost
shall be negotiated between the public body and the selected
firm when the construction documents and specifications are
at least ninety percent complete.

(2) Major bid packages may be bid in accordance with
RCW 39.10.380 before agreement on the maximum allow-
able construction cost between the public body and the
selected general contractor/construction manager. The gen-
eral contractor/construction manager may issue an intent to
award to the responsible bidder submitting the lowest respon-
sive bid.

(3) The public body mays, at its option, authorize the gen-
eral contractor/construction manager to proceed with the bid-
ding and award of bid packages and construction before
receipt of complete project plans and specifications. Any
contracts awarded under this subsection shall be incorporated
in the negotiated maximum allowable construction cost.

(4) The total contract cost includes the fixed amount for
the detailed specified general conditions work, the negotiated
maximum allowable construction cost, the negotiated support
services, and the percent fee on the negotiated maximum
allowable construction cost. Negotiated support services may
be included in the specified general conditions at the discre-
tion of the public body.

(5) If the public body is unable to negotiate a satisfactory
maximum allowable construction cost with the firm selected
that the public body determines to be fair, reasonable, and
within the available funds, negotiations with that firm shall
be formally terminated and the public body shall negotiate
with the next highest scored firm and continue until an agree-
ment is reached or the process is terminated.

(6) If the maximum allowable construction cost varies
more than fifteen percent from the bid estimated maximum
allowable construction cost due to requested and approved
changes in the scope by the public body, the percent fee shall
be renegotiated.

(7) As part of the negotiation of the maximum allowable
construction cost under subsection (1) of this section, on a
project that the public body has elected to procure as a heavy
civil construction project:

(a) The general contractor/construction manager shall
submit a proposed construction management and contracting
plan, which must include, at a minimum:

(1) The scope of work and cost estimates for each bid
package;

(i1) A proposed price and scope of work for the negoti-
ated self-perform portion of the project;

(iii) The bases used by the general contractor/construc-
tion manager to develop all cost estimates, including the
negotiated self-perform portion of the project; and

(iv) The general contractor/construction manager's
updated outreach plan to include small business entities, dis-
advantaged business entities, and any other disadvantaged or
underutilized businesses as the public body may designate in
the public solicitation of proposals, as subcontractors and
suppliers for the project;
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(b) The public body and general contractor/construction
manager may negotiate the scopes of work to be procured by
bid and the price and scope of work for the negotiated self-
perform portion of the project, if any;

(c) The negotiated self-perform portion of the project
must not exceed fifty percent of the cost of the work to con-
struct the project;

(d) Subject to the limitation of RCW 39.10.390(4), the
public body may additionally negotiate with the general con-
tractor/construction manager to determine on which scopes
of work the general contractor/construction manager will be
permitted to bid, if any;

(e) The public body and general contractor/construction
manager shall negotiate, to the public body's satisfaction, a
fair and reasonable outreach plan;

(f) If the public body is unable to negotiate to its reason-
able satisfaction a component of this subsection (7), negotia-
tions with the firm must be terminated and the public body
shall negotiate with the next highest scored firm and continue
until an agreement is reached or the process is terminated.
[2014 ¢ 42 § 6; 2007 c 494 § 304.]

Sunset Act application: See note following chapter digest.

39.10.380 General contractor/construction manager
procedure—Subcontract bidding procedure. (1) All sub-
contract work and equipment and material purchases shall be
competitively bid with public bid openings. Subcontract bid
packages and equipment and materials purchases shall be
awarded to the responsible bidder submitting the lowest
responsive bid. In preparing subcontract bid packages, the
general contractor/construction manager shall not be required
to violate or waive terms of a collective bargaining agree-
ment.

(2) All subcontract bid packages in which bidder eligibil-
ity was not determined in advance shall include the specific
objective criteria that will be used by the general contrac-
tor/construction manager and the public body to evaluate bid-
der responsibility. If the lowest bidder submitting a respon-
sive bid is determined by the general contractor/construction
manager and the public body not to be responsible, the gen-
eral contractor/construction manager and the public body
must provide written documentation to that bidder explaining
their intent to reject the bidder as not responsible and afford
the bidder the opportunity to establish that it is a responsible
bidder. Responsibility shall be determined in accordance
with criteria listed in the bid documents. Protests concerning
bidder responsibility determination by the general contrac-
tor/construction manager and the public body shall be in
accordance with subsection (4) of this section.

(3) All subcontractors who bid work over three hundred
thousand dollars shall post a bid bond. All subcontractors
who are awarded a contract over three hundred thousand dol-
lars shall provide a performance and payment bond for the
contract amount. All other subcontractors shall provide a per-
formance and payment bond if required by the general con-
tractor/construction manager.

(4) If the general contractor/construction manager
receives a written protest from a subcontractor bidder or an
equipment or material supplier, the general contractor/con-
struction manager shall not execute a contract for the subcon-
tract bid package or equipment or material purchase order
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with anyone other than the protesting bidder without first
providing at least two full business days' written notice to all
bidders of the intent to execute a contract for the subcontract
bid package. The protesting bidder must submit written
notice of its protest no later than two full business days fol-
lowing the bid opening. Intermediate Saturdays, Sundays,
and legal holidays are not counted.

(5) A low bidder who claims error and fails to enter into
a contract is prohibited from bidding on the same project if a
second or subsequent call for bids is made for the project.

(6) The general contractor/construction manager may
negotiate with the lowest responsible and responsive bidder
to negotiate an adjustment to the lowest bid or proposal price
based upon agreed changes to the contract plans and specifi-
cations under the following conditions:

(a) All responsive bids or proposal prices exceed the
available funds;

(b) The apparent low responsive bid or proposal does not
exceed the available funds by the greater of one hundred
twenty-five thousand dollars or two percent for projects val-
ued over ten million dollars; and

(c) The negotiated adjustment will bring the bid or pro-
posal price within the amount of available funds.

(7) If the negotiation is unsuccessful, the subcontract
work or equipment or material purchases must be rebid.

(8) The general contractor/construction manager must
provide a written explanation if all bids are rejected. [2013 ¢
222 § 14; 2007 c 494 § 305.]

Sunset Act application: See note following chapter digest.
Effective date—2013 ¢ 222: See note following RCW 39.10.210.

39.10.385 General contractor/construction manager
procedure—Alternative subcontractor selection process.
As an alternative to the subcontractor selection process out-
lined in RCW 39.10.380, a general contractor/construction
manager may, with the approval of the public body, select
mechanical subcontractors, electrical subcontractors, or both,
using the process outlined in this section. This alternative
selection process may only be used when the anticipated
value of the subcontract will exceed three million dollars.
When using the alternative selection process, the general con-
tractor/construction manager should select the subcontractor
early in the life of the public works project.

(1) In order to use this alternative selection process, the
general contractor/construction manager and the public body
must determine that it is in the best interest of the public. In
making this determination the general contractor/construc-
tion manager and the public body must:

(a) Publish a notice of intent to use this alternative selec-
tion process in a legal newspaper published in or as near as
possible to that part of the county where the public work will
be constructed. Notice must be published at least fourteen
calendar days before conducting a public hearing. The notice
must include the date, time, and location of the hearing; a
statement justifying the basis and need for the alternative
selection process; how interested parties may, prior to the
hearing, obtain the evaluation criteria and applicable weight
given to each criteria that will be used for evaluation; and
protest procedures including time limits for filing a protest,
which may in no event, limit the time to file a protest to fewer
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than four business days from the date the proposer was noti-
fied of the selection decision;

(b) Conduct a hearing and provide an opportunity for any
interested party to submit written and verbal comments
regarding the justification for using this selection process, the
evaluation criteria, weights for each criteria, and protest pro-
cedures;

(c) After the public hearing, consider the written and ver-
bal comments received and determine if using this alternative
selection process is in the best interests of the public; and

(d) Issue a written final determination to all interested
parties. All protests of the decision to use the alternative
selection process must be in writing and submitted to the pub-
lic body within seven calendar days of the final determina-
tion. Any modifications to the criteria, weights, and protest
procedures based on comments received during the public
hearing process must be included in the final determination.

(2) Contracts for the services of a subcontractor under
this section must be awarded through a competitive process
requiring a public solicitation of proposals. Notice of the pub-
lic solicitation of proposals must be provided to the office of
minority and women's business enterprises. The public solic-
itation of proposals must include:

(a) A description of the project, including programmatic,
performance, and technical requirements and specifications
when available;

(b) The reasons for using the alternative selection pro-
cess;

(c) A description of the minimum qualifications required
of the firm;

(d) A description of the process used to evaluate qualifi-
cations and proposals, including evaluation factors and the
relative weight of factors;

(e) Protest procedures;

(f) The form of the contract, including any contract for
preconstruction services, to be awarded;

(g) The estimated maximum allowable subcontract cost;
and

(h) The bid instructions to be used by the finalists.

(3) Evaluation factors for selection of the subcontractor
must include, but not be limited to:

(a) Ability of the firm's professional personnel;

(b) The firm's past performance on similar projects;

(c) The firm's ability to meet time and budget require-
ments;

(d) The scope of work the firm proposes to perform with
its own forces and its ability to perform that work;

(e) The firm's plan for outreach to minority and women-
owned businesses;

(f) The firm's proximity to the project location;

(g) The firm's capacity to successfully complet